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PREFACE. 


The Sale of Goods Act is a much fuller authoritative 
statement of the law than the chapter of the Contract 
Act which it supersedes, but does not make any 
important changes in the substance. This being so 
the commentary on that chapter prepared by my 
learned friend (who has lately become my colleague 
at Lincoln s Inn) Sir Dinshah Mulla and myself now 

Se n Cont e r a n r . S tA g t and revised i n recessive editions of 
e Contract Act, was not rendered obsolete but called 

only for such recasting as was needed to adapt it to 

the new form of the Sale of Goods Act. Even so 
however, there was much to be done. ’ 

. ^ ne • at ad experienced in the difficulties 

task^was far S fr° na \ COmm ? ntator can doubt that the 

S? demanded a 

qualifications in » Kij US P oss e™>n of those 

of a treatise on ‘‘ Personal A ^ the author 
Law,” which is alreadv aene c^ 101 is at Common 

text-book. Any further int • aS a stan dard 
is needless. 7 ™ Production on my part 

to find something 1 in^p 1 ^?, 1 !? 1 ' 8 ’. 1 unders tand, expect 

the recent leadbg decision n? ab out 

H? Donoghue v. Stevenson n gooff i?° USe of Lords 
shortly, the Snail’s Case Wh 562 or > mor e 
read the report at large (for I ? h ® Se § entlem en 

or ““ « Lrss fei 1 



IV 


PREFACE. 


of the case) they will see that the consumer of the 
polluted ginger beer did not pay for it and therefore 
had no possible cause of action on a contract of sale or 
any other contract or any warranty therein implied. 
It there was not a wrong wholly independent of 
contract there was nothing. It is only too true that 
questions of contract and tort are apt to get mixed 
m cases of unusual accident, but in this case it was 
fortunately not so. The liability now declared would 
be just the same, I think, if the defendant turned 
his dangerous goods loose on the world without any 
£ew to gain or reward, say as a charitable donation. 

WuedXSn" remark8 ’ “ ‘° ^ SutWs 


F. POLLOCK. 
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REFERENCES TO TEXT-BOOKS. 


The editions of the leading text-books to which references 
are made in this commentary are unless otherwise stated as 
follows : — 


Blackburn on Sale. 2nd edition, 1885, by Mr. J. C. 
Graham. 


Benjamin on Sale. 7th edition, 1931, by His Honour 
Judge A. R. Kennedy, K.C. 


Chalmers, commentary on the English Sale of Goods 
Act, 10th edition, 1924. This is the last edition 
edited by Sir Mackenzie Chalmers before his lamented 
death, and therefore has the advantage of being 
authoritative as well as comparatively recent. 

Pollock and Mulla, commentary on the Indian Contract 
Act, 6th edition, 1931. From the nature of the case, 
references to this work are numerous in the present 
commentary ; which is to be regarded to a great extent 
as a companion to the larger work. 

Williams* Saunders. The abridged edition of 1871 by 

Sir Edward Vaughan Williams. The references are 

to the pages of the volumes, and not to the pages of 
the annotated reports. 


Some apology, perhaps, is needed for the references to 

Lloyd s List Reports (LI. L.R.), a series of reports of 

commercial cases recently started. They are probably 

not generally obtainable in India, but they have been 

quoted where necessary as authorities for a statement 

which might otherwise have been regarded as made 
without authority. 
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THE 

INDIAN SALE OF GOODS ACT 

1930 

( ACT III OF 1930 ). 

Received the Assent of the Governor-General 

on the 15th March, 1930. 

An Act to define and amend the law relating 

to the sale of goods. 


Whereas it is expedient to define and amend 

the law relating to the sale of goods ; It is hereby 
enacted as follows : — 


CHAPTER I. 


Preliminary. 

extentTand com- B (0 This Act may be called the 
mencement. Indian Sale of Goods Act, 1930. 

• i Tt " xt T ds t0 the whole of British India, 
Parganas Bntlsl1 Baluctllstan and the Sonthal 

of Jufy, W30 ha " °° me into fol “ ° n the fil “ da y 

History of the Act. — The history of the previous law 
and circumstances leading up to the passing of the A J 

sports' of the S PeCia f n atUIeS Me fuU * dealt ^ in the 

set out in h SP r C ‘ a T Committee and ^e Select Committee 
set out in appendices I and II respectively. It is there 

Strsr m h n ■ th *^ !t rcp ' ai ' “ d ’"p 1 *” 

123 of the Indian Contract Act, 1872, which 
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previously had been the code dealing with the sale of goods 

an( * * S k ase( * upon, and substantially reproduces 
the English Sale of Goods Act, 1893, subject to certain altera- 
tions and modifications which further experience has sug- 
gested as desirable, or are required by the particular needs 
of India In substance, however, the law in the two countries 
is now the same and English authorities on the interpretation 
ot the different sections, although not technically binding 
in India, may properly be referred to. 

The Act contains no illustrations. — The Legislature 
has abandoned the method, which was adopted when the 
ndian Contract Act was framed, of attempting to guide 
the Courts in interpreting a section by giving illustrations of 

a , nd , las ^ lfc to the Courts to construe each section as 

' Th6 Act ’ tberefore > contains no illustrations; 
nd whenever examples are given in the following pages by 

.. - ay ol ^illustrating or explaining the provisions of any sec- 

great majority of cases 
are actual decisions of the English or Indian Courts, are 

2 com mentary on the section only, and are not 

part or the section. 

,^ rc 01< ! EngliS ] 1 f ° rms of action.— The English Act is a 

of the° Envli h nd ’ admit j tedl7 ’ a ve ry successful codification 
of , tb , e English common law. Many of the English decisions 

££ tr 2 tl6d f la 'I ° f the ^ ° f g° ods wer- m ~ 

disturbance'nfi ^1 ° f .P leadin g> founded either on the 
° t gf 1 a ^ of property (trover) or on acts 

if th 2' J 7 be US6ful to mention very shortly a few 

less modS dlStlnctions - They still exist, with more or 

in Enid h ! e I era American jurisdictions, though 

bril £ ease If 15 need ° nly alle g e sufficient facts to 

Sut statmv tW T* V ^ ° f tbe ° ld of action, 

without statmg that he relies on any one of them. 

the rmhtf*? SU6 in + tres P ass depends on possession existing, 

rz z* d, *rz on “ -r^ 

These rights may exist at IT f T ° aUSe ° f act, ° n ' 
in different persons. S&me tlme and ma y be 
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Generally an owner out of possession cannot sue in 

trespass, but one who is entitled to resume possession at will, 

such as a bailor at will, or on a condition determinable at 
his will, can do so. 

A bailee of goods from the owner can have, if the facts 
are sufficient to support it, any of the above forms of action 
against a wrongdoer, since he has the legal possession, and 
is entitled to possess the goods against everyone except the 
bailor, and against him also in many cases. 

An owner who is out of possession and not entitled to 

the immediate possession can have only a special action on 
the case. 


Extent of Act.— “ British India” means “ all territories 
and places within His Majesty’s dominions which are for the 
time being governed by His Majesty through the Governor- 
General of India or through any Governor or other officer 
subordinate to the Governor-General of India ” (a). 


„ c ?? not retrospective. By section 66 (1) it is expressly 
enacted that the Act is not retrospective. Its provision^ 
therefore, do not apply to contracts of sale of goods made 
before the Act came into force. 


• Conflict of laws.— Generally speaking, the law regula 

with the nllT ° f Pers ° nal P ro Perty is, in accordan 
with the rule locus regil actum, the law of the country in whi, 

the property ,s situate, and, consequently, a transfer 

personal property valid according to that law is bindi, 

everywhere, whether the transfer be by way of sale 

gift (c) or pledge (d). Matters relating to the" validity 

interpretation of the contract are usually governed by the la 

of the country where it is made, but when the contract 

made ,n one country, but is to be performed in another 

may be presumed that the law of the place in which it is to’ 1 

performed » ft, l.w which i, be applied (,). Tta, P d ' 


6 ^ a |^ ener al Clauses Act (1897), 

(6) Cammell v. Sewell (I860) 

N * i2 *’ 120 R. R. 799; 

V n An ^ l °- Austrian Bank 
(UOo) 1 K. B. 677, 683, C. A 


(c) Re Korvine's Trust (1921 
Ch. 343, 348. V 

_ C lt V Kwh v. Barrow (U 
o App. Cas. 664, 677. 

(«) Dicey, Conflict of Laws 
ed.. Rule 155. 
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however, are only based upon the presumed intention of the 

parties and may be rebutted by the facts of any particular 

case in which a different intention is either expressed or may 

be inferred (/). The mere fact, however, that goods sold f.o.b. 

at an Indian port under an Indian contract are destined for 

a foreign country will not rebut the presumption, and the 

contract will be governed by Indian law (g). Questions 

of evidence, however, are governed by the lex fori ( h ). An 

Indian merchant, therefore, if he is compelled to sue in the 

English courts on a contract made in India, may find himself 

without a remedy on the ground that the requirements of 

the English Statute of Frauds have not been complied 
with ( i ). 


In the absence of evidence to the contrary, foreign law 
is presumed to be the same as the municipal law. If the 
foreign law is different and the difference is relied on, the 
person setting up the foreign law must prove it as a matter 
of fact (j). In England it is for the judge and not for the 
jury to decide what the foreign law is (k). 


2. In this Act, unless there is anything 
Definitions. repugnant in the subject or context, — 

(1) buyer means a person who buys or 
agrees to buy goods ; 

. means voluntary transfer of 
possession from one person to another ; 

(3) goods ^ are said to be in a <fc deliverable 
state ” when they are in such state that 
the buyer would under the contract be 
bound to take delivery of them ; 

(4) document of title to goods” includes a 
bill of lading, dock- warrant, warehouse- 
keeper s certificate, wharfingers’ certificate. 


(/) See Pollock & Mulla, p. 12 and 
authorities there cited. 

(g) Sumner Permain <L- Co. v 
Webb d, Co. (1922) 1 K.B. 55, C.A.; 
Beruiim Co. y. Debono (19 *> 4 ) 
A. C. 514, P. C. ' ' 

(A) Dicey Conflict of Laws, 5th 


ed., p. 849 el seq. 

(i) Leroux v. Brown (1852) 12 
C. B. 801 ; 92 R. R. 889. 

O') The Parchim (1918) A. C. 
157, 160-161, Lord Parker. 

(£) Supreme Court, of Judicature 
(Consolidation) Act, 1925, s. 102. 
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railway receipt, warrant or order for the 
delivery of goods and any other document 
used in the ordinary course of business as 
proof of the possession or control of goods, 
or authorising or purporting to authorise, 
either by endorsement or by delivery, the 
possessor of the document to transfer or 
receive goods thereby represented ; 

(5) “ fault ” means wrongful act or default ; 

(6) “ future goods ” means goods to be manu- 
factured or produced or acquired by the 
seller after the making of the contract of 
sale ; 


(7) “ goods” means every kind of movable 
property other than actionable claims and 
money ; and includes stock and shares, 
growing crops, grass, and things attached 
to or forming part of the land which are 
agreed to be severed before sale or under the 
contract of sale ; 


(8) a person is said to be “ insolvent ” who 
has ceased to pay his debts in the ordinary 
course of business, or cannot pay his debts 
as they become due, whether he has com- 
mitted an act of insolvency or not ; 


(9) mercantile agent ” means a mercantile 
agent having in the customary course of 
business as such agent authority either to 
sell goods, or to consign goods for the 
purposes of sale, or to buy goods, or to raise 
money on the security of goods ; 

(10) price means the money consideration 
for a sale of goods ; 

(11) property means the general property 
in goods, and not merely a special property ; 
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(12) “ quality of goods ” includes their state or 
condition ; 

(13) seller means a person who sells or agrees 
to sell goods ; 

(14) specific goods ” means goods identified 

and agreed upon at the time a contract of 
sale is made ; and 

(15) expressions used but not defined in this 

Act and defined in the Indian Contract Act, 

1872, have the meanings assigned to them 
in that Act. 

* i to a great extent 

explain themselves and need no comment. The provisions 

o sub-section 15 must always be borne in mind, as must 

also the opening words of the section “ unless there is any- 

t mg repugnant in the subject or context.” It is also to be 

observed that in some sub-sections the -word “means” is 

used, which makes the definition exhaustive, while in others 

the word used is “ includes,” which makes the definition 
somewhat more elastic. 


Buyer and Seller. — These two terms are comple- 
mentery and represent the two parties to a contract of sale. 
Although, therefore, the parties to a conditional contract 
of sale may properly be spoken of as “ seller ” and “ buyer ” 
respectively, a person who has merely an option to sell or 
buy is not a seller or buyer within the meaning of the defini- 
ion ; for even if the option be irrevocable by the party who 
granted it there is no contract of sale until that option is 
exercised ( l ). The context of section 24 shows that “ buyer” 
is not there used in the sense of the definition, as the person 

tmnrla * e k)*y er is in law a bailee in possession of 

of an T* f° purchase. The hirer in possession 

of goods under a hire-purchase agreement is in the same 

SSZ dlstmctions are of importance when the 

rights of third parties come in question under sect ion 30. 

U849) 4 
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In chapter Y of the Act “seller” has a wider significa- S. 2 
tion and includes any person who is in the position of a 
seller (m). 


Delivery. — Sir Frederick Pollock has defined “delivery” 
as “ voluntary dispossession in favour of another ” and 
points out that “ in all cases the essence of delivery is 
that the deliveror, by some apt and manifest act, puts the 
deliveree in the same position of control over the thing, 
either directly or through a custodian, which he held himself 
immediately before that act ” (n). No attempt is made to 
define “ possession, ” as it is too elusive a term to define. 
It often includes actual custody and in the English Factors 
Act, 1889, possession is defined as “ custody”. On the 
other hand, when goods are in the actual custody of a servant, 
the master alone is legally in possession of them and the 
custody of the servant is not regarded by the law as the 
possession of the servant (o), hence the common law rule that 
a servant who has the custody of his master’s goods can, 
if he misappropriates them, be convicted of larceny, an offence 
which involves the trespassory taking of possession. And 
possession may exist without actual custody, consequently 
an owner of goods is said to be in possession of them though 
they are in the actual custody of a bailee at will, or a carrier (p). 
But although it is scarcely feasible to give a definition 
of possession ( q ), it is usually possible to ascertain when 
possession ends and begins, though even that question occa- 
sionally gives rise to difficulties (r). Sometimes the question 
of possession has to be decided by attributing it to the person 
who has the title ( s ). As the transfer of possession has to 
be voluntary in order to constitute a delivery, a person who 
obtains possession by means which amount to a trespass, 


(m) 8. 45 (2). 

(n) Pollock & Wright on Posses- 
sion, pp. 43, 46. See further notes 
to s. 33. 

(o) See Biddomoye v. Sittaram 
(1879) 4 Cal. 497. 

( V ) Gordon v. Harper (1796) 7 
T. R. 9, 4 R. R. 369. Aliter, if 
they are in the custody of a bailee 
when the contract of bailment 
cannot be terminated at the will 
of the bailor : ibid . 


( q ) For a full discussion of the 
meaning of the term as used in the 
Indian Contract Act, see Haji 
Rahitnbux Ashan Karim v. Central 
Bank of India (1928) 56 Cal. 367, 
119 1. C. 23, (’29) A. C. 497. 

(r) Gt. E. Rly. Co. v. Lord's 
Trustee (1909) A. C. 109. 

(s) French v. Gething (1921) 
3 K. B. 280, affirmed (1922) 1 K. B. 
236, C. A.; Seager v. Hukma Kessa 
(1900) 24 Bom. 458. 
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for instance a thief, does not obtain possession by delivery 
Kather subtle questions arise on this point and they are 
lurtner discussed in the notes to section 27. 

The effect of the transfer of possession differs in different 
circumstances. It may, whether the delivery be made to 
the buyer or to some carrier or other agent on his behalf, 
Have the effect of passing the property to him (sec. 23), of dis- 
charging the seller’s obligation under the contract to deliver 
(sec. 39) and of divesting the seller’s lien (sec. 49 (1) (a)) 
subject to the qualification contained in section 37 (2). 

But in order to defeat the seller’s right of stoppage in 
transit, a delivery must be made to the buyer or some other 
agent of his other than a carrier or other bailee for the purpose 
of transnussion to the buyer. In cases, therefore, which deal 
with the right of stoppage in transit, it is often said that 
there has been no delivery ; but this is not quite an accurate 
expression, for there may have been delivery in one of the 
bove senses though it may not have been a delivery which 
has the effect of defeating the right of stoppage in transit. 

Act titl( ? t0 g°°ds.— The Indian Contract 

In ffoW en V° f i, w 6 ’ and “ document of title” to § goods. 
Confm VU,l f las A v ‘ Amerchand & Co. ( t ) the Judicial 

wTn r i C rr ere / he effect of tlus difference in termino- 
ment of d t tl d I* 10 '™’ ,f f * er referring to the expression “ docu- 

Act XX of l«L g r? u aS d6fined in the Ind ian Factors 
Actlthat wfccn ’ (whlch J was ^Pealed by the Indian Contract 
document ° an ^ doubt arose as to whether a particular 

“of “tie” to a < i 0C r en i t “ Sh ° WiD g titIe ” 01 - document 
Act the te,t g00ds l° r ^ he P ur P 0Se of the Indian Contract 

^on or control !f ary ° f , business as P^of of the posses- 

dociment tartan T emeDt ”• dellVer ^ the Possessor of the 

recefot Sch^tT^ C f Se was whether a railway 

^glgA^L^ led the endorsee to deliver . was an 

169? 40BoL L 6?(). 4 18 1 'lk;'m 1G L 16 R 343 • Dola “-a m v. B. B. <k C. 1. 

670, 35 I. C. 954, ('16) A PC T f c S °% ( , 1914 > 38 B om. 659, 25 
affirming (1913) 38 Bom. 255,' 21 | (1913, 38 l£d L a jST"° 
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instrument of title to goods within the meaning of section 103 
of the Indian Contract Act. This, it was held, satisfied the 
tests laid down above, and was “a document showing title ” 
to goods, a “document of title” and “an instrument of 
title, within sections 102 and 108, 178 and 103 respectively. 
After referring to sections 102, 103, 108 and 178 their Lord- 
ships said : Sections 108 and 178, though they very possibly 
extend, at least cover the same ground as the provisions of 
the Indian Act XX of 1844, which, with certain modifications 
not material for the purposes of this appeal, made the provi- 
sions of the English Factors Act, 1842, applicable to British 
India. Both the last mentioned Acts use the expression 
document of title to goods’ and define it as including 
any bill of lading, dock warrant, warehouse-keeper’s certifi- 
cate, wharfinger’s certificate, warrant or order for the delivery 
of goods, and any other document used in the ordinary course 
of business as proof of the possession or control of goods or 
authorizing or purporting to authorize, either by endorsement 
or by delivery, the possessor of the document to transfer or 
receive the goods thereby represented. In their Lordships’ 
opinion the only possible conclusion is that, whenever any 
doubt arises as to whether a particular document is a 1 docu- 
ment showing title ’ora' document of title ’ to goods for 
he purposes of the Indian Contract Act, the test is whether 
the document in question is used in the ordinary course of 

smess as proof of the possession or control of goods, or 

" de iZ! °T rP ° rtmg t0 authorize > «ther by endorsement 
receive to 7 ’ Z P° ss ® ssor of the document to transfer or 
it hZ he*nTZ h re P resenfced - In the present case 

not aZ / ^ " faCt by b ° th the C ™rts below, and 
hat the railway receipts in question satisfy this test.” 

is wid« than 6 to tZZ if b ?. Bed u Pon that judgment and 

^ ce«, a ‘c1: S ( wh!;h! it 

the English Actl W *7“ wareh ouse-keepers’ certificates in 
however als ° railway receipts. That judgment, 

Sportant anH SS Z Z ° f fcbe ^-section are alL 

that all the dn g ° Ver ^ tb ® whole sub-section, with the result 
all the documents mentioned in it must be such as in 
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the ordinary course of business represent the goods. A 
certificate signed by a warebouse-keeper or wharfinger which 
is merely an acknowledgment by him that the goods specified 
in it are in his possession and nothing more, though it may 
be described as a warehouse-keeper’s or wharfinger’s certifi- 
cate, is not a document of title, and it does not represent 
the goods (m). Similarly, a document may amount to an 
undertaking to deliver goods, but it must be shown to be an 
undertaking made unconditionally to the holder of the 
document to deliver them, otherwise it will not be a 
document of title (^). But a document may be a document 
of title to goods even if it refers to unascertained goods ( w ). 


Bill of lading. —Although there are various Acts 
dealing with bills of lading, there is no statutory definition 
of that term, but it was defined by Lord Blackburn in his 
book on Sale (x), as “ a writing, signed on behalf of the owner 
of the ship in which goods are embarked, acknowledging the 
receipt of the goods, and undertaking to deliver them at the 
end of the voyage (subject to such conditions as may be 
mentioned in the bill of lading). The bill of lading is some- 
times an undertaking to deliver the goods to the shipper 
by name, or his assigns, sometimes to order or assigns, not 
naming any person, which is apparently the same thing, 
and sometimes to a consignee by name or assigns, but in all 
its usual forms it contains the word assigns.” 


At common law it partakes of the nature of a negotiable 
instrument in that by endorsing it the holder of the bill of 
lading can transfer the property in the goods to which it 
relates, and by parting with it he parts not only with the 
property in the goods, but with their possession : and in 
certain cases he can give a better title than he himself has. 
But it is not negotiable in the sense that a person who has 
no title to it can give to the endorsee or transferee a title to it 
or the goods which it represents, and moreover at common 
law the endorsee of a bill of lading could not sue upon 


(w) Gunn v. Bolckoto Vaughan 
& Co. (1875) L. R. 10 Ch. App. 491. 

(u) Farmeloe v. Bain (1876) 
1 C. P. D. 445. Contrast Merchant 
Banking Co. v. The Phoenix Bessemer 
Steel Co. (1877) 5 Ch. Div. 205. 


( w ) Ant. Jurgens Margarine- 
frabrieken v. Louis Dreyfus <L Co. 
(1914) 3 K. B. 40. cf. Anglo- 
India Jute Mills x. Omademull 
(1911) 38 Cal. 127, 10 I. C. 859. 

(x) Blackburn on Sale, p. 388. 
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the contract contained in it ( y ). The law was thus stated 
by Lord Campbell, C. J., in the case of Gurney v. Behrend ( 2 ). 
“ A bill of lading is not, like a bill of exchange or promissory 
note, a negotiable instrument which passes by mere delivery 
to a bona fide transferee for valuable consideration without 
regard to the title of the parties who make the transfer. 
Although the shipper may have endorsed in blank a bill of 
lading deliverable to his assigns, his right is not affected by 
an appropriation of it without his authority. If it be stolen 
from him or transferred without his authority, a subsequent 
bom fide transferee for value cannot make a title under it as 
against the shipper of the goods. The bill of lading only 
represents the goods, and in this instance the transfer of the 
symbol does not operate more than a transfer of what is 
represented.” The cases in which the transferor can convey 
to the transferee a better title than he has himself are confined 
to those cases in which “ the person who transfers the right is 
himself in actual and authorized possession of the document, 
and the transferee gives value on the faith of it, without hav- 
ing notice of any circumstance which would render the 
transaction neither fair nor honest ” (a), and it is by virtue 
of this doctrine that the endorsement of the bill of lading 
may defeat the unpaid vendor’s right to stop the goods in 
transit, as to which see section 53. 


Bills of Lading Act. — The common law rule that the 
assignee of the bill of lading could not sue upon the contract 
contained m it is abrogated by the Bills of Lading Act IX 
ot 1856, the first two sections of which are as follows 


(1) Every consignee of goods named in a bill of lading, 
and every endorsee of a bill of lading to whom the 
property in the goods therein mentioned shall pass, 
upon or by reason of such consignment or endorse- 
ment shall have transferred to and vested in him all 
rights of suit, and be subject to the same liabilities in 
respect of such goods as if the contract contained 
in the bill of lading had been made with himself. 


14 ( M. T k\\ V lZ V ‘ Dominy (1845) 

.x 1 s e * b - m! ' “ 


(a) Rodger v. Comptoir d' Eseom 
de Paris (1869) L. R. 2 P. C. 3 
405. Compare the wording of 
proviso to s. 27, s. 30 (2) 
s. 63 (1). 


S. 2 
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(2) Nothing herein contained shall prejudice or affect 
any right of stoppage in transitu , or any right to 
claim freight against the original shipper or owner, 
or any liability of the consignee or endorsee by 
reason or in consequence of his being such consignee 
or endorsee, or of his receipt of the goods by reason or 
in consequence of such consignment or endorsement. 

The result of that enactment is that the endorsee can 
both sue and be sued by the carrier upon the bill of 
lading. It is only, however, where the property, as 
distinguished from some special property in the goods, is 
passed by the endorsement that the Act applies. In the 
case of Sewell v. Burdick ( b ) a bill of lading had been 
endorsed by way of pledge to a bank, but in the circum- 
stances of the case the pledgees never applied for delivery 
of the goods to them and it was held that they could 
not be sued upon the contract contained in it. It appears, 
however, from the case of Brandt v. Liverpool, Brazil and 
River Plate Steam Navigation Co. (c), that if the pledgee 
presents the bill of lading and demands delivery of the 
goods by virtue of it, a contract may be inferred between 
him and the carrier to deliver and accept the goods accord- 

iHW* terms kill of lading, and the exceptions from 

liability in the bill of lading may be relied upon by the 

carrier, and, conversely, all circumstances, which would 
prevent him from relying upon such exemptions as against 
e original party to the bill of lading, will prevent him from 
relying upon those exemptions as against the assignee. 

In effect, therefore, a pledgee of a bill of lading, who 
demands delivery of the goods, will be in the same position 
as if he had been a party to it, or as if it had been endorsed 
to him in such circumstances as to pass the property to him. 


Dock warrant. A dock warrant is a document issued 

by a dock or wharf owner at a merchant’s request, setting 

out the detailed weights or measurements of a specific 

parcel of goods, and declaring or certifying that the goods 

are held to the order of the person named, or his assignee by 
endorsement. ° J 


(6) (1884) 10 App. Cas. 74. 


! (c) (1924) 1 K.B. 575, C. A. 
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Warehouse-keeper’s certificate.— A warehouse-keeper’s 
or a wharfinger’s certificate is a document which is 
issued by the warehouse-keeper or wharfinger stating that 
certain goods which are specified in the certificate are in his 
warehouse, but to be documents of title they must, for the 
reasons already given, be in the nature of a warrant. 

A wharfinger is a person who owns or keeps a wharf for 

the purpose of receiving merchandise with a view to its being 

shipped, and carries out these transactions in exchange for a 
rate of payment for hire. 


Delivery order. — A delivery order is an order by the 
owner of goods to a person holding them on his behalf directing 
him to deliver them to a person named in the order. It must, 
however, be a document which represents the goods (d). 

Railway receipt— A railway receipt is a document 
issued by the railway company providing that it is to be 
given up at the destination of the goods by the consignee 
in return for the delivery to him of the goods named therein, 
and if he does not intend to take delivery himself he must 
en orse on the receipt a request for delivery to the person 

°, W orn le . w * s h es it to be delivered (e). An unendorsed 
railway receipt is not a document of title ; but if a consignee 
gives a railway receipt to another person, the inference is 

that he appoints that other person his agent to take delivery 
oi the goods from the railway company (/). 


Mate’s receipt— Efforts from time to time have be 

made t° include a mate’s receipt among documents of tit 
tb ! ,ulv m f u C , t ™gS ested that ^ should be included 

ZSX ° f tiU : ; f , 1S ^ a d — whic g h ackno 

the vessfd ,T P .u f the gO0ds and is s '8 ned by the mate 
ZZ2 l th .° g0 ° ds are P ut on board, and is not 

ri i7 resc th ? g °° ds - Pnwi /«* the poic 

- mate 8 recei Pt is the p erson entitled to receive 

td\ f .ft 1/ I* I /! * * * "*~*~~* - 


I)ud ln L 'T'\ * Moremod v. John 

X Vs.tr.;, r s> * k - 

(0 See as to the incidents of a 

R 1 r y TT l>t in K ener *l> M. & S. 
y- Oo., Ltd. V. Uaridoss Banrnalidas 


(1918) 41 Mad. 871, at pp. 881 
49 I. C. G9. 

( / ) Secretary of State v. Riski 
J ag dish Prasad ( 1927) 50 All. 
108 I. C. 457, (’28) A. A. 145. 


S. 2 
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bill of lading ( g ), but this is not necessarily the case, and the 
master of the ship may properly sign bills of lading in favour 
of the shipper of the goods without production of the mate’s 
receipt, if he is otherwise satisfied that the goods are on board 

the vessel, and has no notice that anyone but the shipper 
claims any interest in them (A). 

The retention of the mate’s receipt, however, may be 
evidence in determining the question whether the shipper 
intended to keep the right of disposal of the goods. As to 
this see notes to section 25. 


Modification of the common law by the Act.— At 

common law there was an important distinction between a 
bill of lading and those other documents which by the defini- 
tion are documents of title. “ Those documents,” wrote 
Lord Blackburn (i) “ are generally written contracts, by 
which the holder of the endorsed document is rendered the 
person to whom the holder of the goods is to deliver them, 
and in so far they greatly resemble bills of lading ; but they 
diner from them in this respect, that when goods are at sea 
the buyer who takes the bill of lading has done all that is 

, . . . possession of the goods, as there is 

a physical obstacle to his seeking out the master of the ship 
and requiring him to attorn to his rights ; but when the goods 
are on land, there is no reason why the person who receives 
a delivery order or dock warrant should not at once lodge it 
with the bailee, and so take actual or constructive possession 
° _^he goods. There is, therefore, a very sufficient reason 
why the custom of merchants should make the transfer of the 

1 a kdm S e fi u ^ va l en t to an actual delivery of possession , 
and yet not give such an effect to the transfer of documents 
of title to goods on shore.” As between seller and buyer, 
tins is still the law, with the result that, wffiile the transfer of 
the bill of lading by itself amounts to delivery of the goods 
by the seller to the buyer, so that the seller’s lien is thereby 

destroyed, his handing to the buyer of other documents of 


(g) Craven v. Ryder (1816) 6 

Taunt. 433, 16 R. R. 644 ; Ruck v 
Hatfield (1822) 5 B. & Aid. 632*, 
24 R. R. 507. 

(/i) Hathesing v. Laing (1873) 
L. R. 17 Eq. 92; Coivasjee v. Thomp- 


son (1845) 6 Moo. P. C. 165, 70 R. R. 
27. See also Juggernath v. Smith 
( 1906) 33 Cal. 547, 559 ; Nalcheappa 
v. Irrawady Flotilla Co. (1914) 41 
Cal. 670, 22 I. C. 311. 

(t) Blackburn on Sale, p. 415. 
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title does not amount in itself to delivery, and before the buyer 
can be said to be in possession of the goods, the bailee must 
attorn to him. It is when, and only when, such documents 
come into the hands of a third party that the position as 
it was at common law is altered. The transferee of such 
a document is now, as against the seller, in the same position 
as the transferee of the bill of lading was at common law (j). 


Goods. — This definition is wider than that contained 
in the English Act, for it includes such things as stocks 
and shares, which in English law are not goods (&). 
The definition also makes it plain that things fixed to 
the land may, notwithstanding the definition of movable 
and immovable property in the General Clauses Act X of 
1897 (l), be subject matter for a contract of sale of 
goods, provided that by the terms of the contract it is clear 
that they are to be severed from the land. In English law 
emblements, that is vegetable products which are the annual 
result of agricultural labour, were always considered to be 
. £°°ds> but somewhat subtle distinctions were drawn 
in the case of the natural produce of the land, such as the 
fruit of fruit trees. These distinctions are not of any import- 
ance under this definition, and in England the importance 
argely consisted in this, that according as such products 
were regarded as goods or not, the contract for their sale fell 
within the Nth or within the 4th section of the Statute of 
-brauds. If the contract fell within the 17th section, part 
performance, as by the buyer taking away some of the goods 
sold, was a sufficient compliance with the section to make 
the contract enforceable, but if the contract fell within the 

4tk section, it had to be evidenced by writing, and part per- 
formance was insufficient. Contracts, however, by which 
things forming part of the soil itself, such as coal, or other 
minerals, or gravel o r sand, may be removed by the buyer, 

(j) See ss. 30, 36, 53. 

(/;) Fazal v. Mangaldas (1922) 46 

Bom. 489, 66 I. C. 726, (’ 22 ) A. B 

303 ir , Maneck ^ Ptstenji Bharucha 
v. \\ adilal Barabhai (1926) 53 I A 

Bom - 360, 94 I. C. 824, (''20) 

r 38 : IJmn ' r, y° v. DeSouza 
(1928) 50 All. 695, (’28) A. A. 481. 


(0 S. 3 of the General Clause 
Act X of 1897 defines “ movab 
property ’ ’ as property of evei 
description except immovable pr< 
perty, and immovable propert 
includes “ land, benefits to aris 
out of land and things attached 1 
the earth or permanently fastene 
to anything attached to the earth. 
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are not contracts of sale of goods (m). Nor can the definition 
be used in order to override the definition of immovable 
property so as to give a Court jurisdiction to try a case 
in substance relating to the title to immovable property 
situate outside its territorial jurisdiction, (n) 

Money. — Money is necessarily excluded from the defini- 
tion, not only because it constitutes the price in exchange for 
which the goods are sold, but because it is governed by wholly 
different principles of law, owing to its being currency. It is 
not therefore regarded as a chattel, but as something sui 
generis. This is exemplified by the form of the indictment 
for larceny of money, which alleges that the thief stole such 
and such a sum of “the monies ” and not “ of the goods and 
chattels” of the prosecutor. It does, however, partake in a 
limited manner of the nature of a chattel when a definite 
sum is entrusted to another to use or lay out in a particular 
manner on behalf of the person who so entrusted it. In such 
a case the latter may treat the equivalent of the sum so 
entrusted as his property, and not merely as a debt due to 
him from the person to whom he entrusted it. He may, 
therefore, follow it if it is lent or given away to another, or 
otherwise dealt with contrary to his instructions ; for instance, 
he may claim as his own or obtain a charge upon any property 
purchased with it (o). But when once it has passed in 
currency, it cannot be followed (p). 

Ships. — Ships are subject to so many special rules that 
many of the provisions of the Act are inapplicable to the sale 
of ships, but in other respects they are goods within the 
meaning of the definition ( q ). 


Gas, electricity, etc. — It is doubtful whether the Act is. 
applicable to such things as gas, water and electricity. 


(m) Morgan v. Russell Sons 
(1909) 1 K. B. 357. 

(n) Sivami lyah Nadar v. Com- 
missioners Jor the Port of Rangoon 
(1930) 9 Ran. 13, 134 I. C. 511, 
(’31) A. R. 109. 

(o) Taylor v. Plumer (1815) 3 
M. & S. 562, 16 R. R. 361 ; Clarke v. 
Shee(lll-i) Cowper 197 ; re Strachan ; 
ex parte Cook (1876) 4 Ch. D. 123, C.’ 
A.; re Hallett's Estate ; Knatclibull v. 
Hallett (1880) 13 Ch. D. 696, C. A.; 
Sinclair v. Brougham (1914) A. C.’ 


398; Banque Beige pour VEtranger 
v. Hambrouk (1921) 1 K. B. 321, 
C. A. 

(p) See Miller v. Race (1758) 1 
Burr. 452, 457. 

( q ) Hooper v. Gumm (1867) L. R. 
2 Ch. App. 282, at p. 290 ; Behnke 
v. Bede Shipping Co. (1927) 
35 LI. L. R. 217, where it was 
assumed that the sale of a ship was 
within the provisions of s. 14 of the 
English Act, corresponding to. 
s. 16 of the Act. 
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Actionable claims. — “ Actionable claims” are defined 
in section 3 of the Transfer of Property Act IV of 1882 and 
their transfer is governed by sections 130 to 137 of that Act. 

Insolvency. — This definition is declaratory of the common 
law, under which insolvency was frequently held to mean a 
general inability to pay one’s debts (r), and “ stopping 
payment” amounts to conclusive evidence of such inability, 
and probably failure to pay one admitted debt would be 
sufficient ( s ). The question of the insolvency of the buyer is of 
considerable importance in connexion with the seller’s lien 
and right of stoppage in transit. 


S. 2 


Mercantile agent. — This definition is the same as that 
contained in the English Factors Act, 1889, except that the 
word “ his ” is omitted before the word “ business ”. In view, 
however, of the words, which immediately follow, “as such 
agent,” it would appear that the omission is of no material 
consequence. The difference, however, between the language 
of this sub-section and of that of the proviso to section 27 is to 
be noted ; the substitution of “ a ” mercantile agent for 
such ” mercantile agent in the latter section being of 
material significance (£). This sub-section deals only with the 
status of the agent and defines the circumstances in which he 
obtains his authority from his principal, that is, his actual 
authority, and not merely his ostensible authority : while the 
proviso to section 27, which concerns the rights of third 
parties who deal with him, refers to his ostensible authority. 


The definition as given in the English Factors Act was 
recently considered by Wright, J., in the case of Lowtlier v. 
Harris ( u ), where the plaintiff had a quantity of valuable 
furniture, including some tapestry, which he wished to sell, 
and accordingly arranged with one Prior to act as his agent 
for its disposal. Prior by fraud obtained possession of some 


(r) Parker v. Gossage (1835) 2 
C. M. & R. G17 ; Biddlecombe v. 
Bond (1835) 4 A. & E. 332, 43 R.R. 
3ol. See per Willes, J., in The 
Queen v. Saddlers' Co. (1863) 10 
H. L. C. 404, at pp. 425, 426, 138 
R. R. 217. cf. London and Coun- 
ties Assets Co. v. Brighton Grand 
Concert Hall and Picture Palace Ld. 

2 


(1915) 2 K. B. 493, C.A. 

( 5 ) Dixon v. Yates (1833) 5 B. & 
Ad. 313, 39 R. R. 489; Bird v. 
Brown (1850) 4 Ex. 786, 80 R. R. 

775. 

(0 See the note to that section, 
post p. 162. 

(u) (1927) IK. B. 393, 398. 
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of the tapestry, which was at the plaintiff’s house, and sold 
it to the defendant and absconded with the money : but as 
the defendant acted in good faith, it became necessary to 
decide ( inter alia) whether Prior was a mercantile agent : 
and it was held that he was. The learned Judge, in coming 
to that conclusion, reviewed the authorities as follows in hi s 
judgment, which is applicable to the present sub-section : 

Various objections have been raised. It was contended 
that Prior was a mere servant or shopman, and had no in- 
dependent status such as is essential to constitute a mercantile 
agent. It was held under the earlier Acts that the agent 
must not be a mere servant or shopman : Cole v. North Western 
Bank ( v ), Lamb v. Attenborough (w), Heyman v. Flewker (x) 
I think this is still the law under the present Act. In my 
opinion Prior, who had his own shops and who gave receipts 
and took cheques in his own registered business name and 
earned commissions, was not a mere servant but an agent, 
even though his discretionary authority was limited. It is 
also contended that even if he were an agent, he was acting 
as such for one principal only, the plaintiff, and that the 
Factors Act, 1889, requires a general occupation as agent. This, 

I think, is erroneous. The contrary was decided under the old 
Acts in Heyman v. Flewker (x), and I think the same is the 
law under the present Act. In Weiner v. Harris (y) it appears 
that the agent was not acting for any other principal than 
the plaintiff, and this was so also in Hastings , Ld. v. Pearson (z), 
in respect of which case the Court of Appeal in Weiner v. 
Harris (a) held that the agent was a mercantile agent. It 
is also clear that pictures, as objects of purchase and sale, 
constitute those who deal in them on commission mercantile 
agents within the Factors Acts. See under the old Act 

Heyman v. Flewker (b) and under the present Act Turner 
v. Samjison (< c ).” 



(v) (18/5) L. R. 10 C. P. , 
372 (goods warehoused with 
warehouseman who was also 
broker). 

(w) (1862) 1 B. & S. 831, 1 
R.R. 772 (wine merchant’s clerk 

(x) (1863) 13 C. B. (N. S.) 5 
134 R. R. 629. 

( y ) (1910) IK. B. 285, C.A. 


(z) (1893) 1 Q. B. 62. The 

decision in this case was to the 
contrary effect, but was expressly 
over-ruled in Weiner v. Harris. 

(а) (1910) 1 K. B. 285, C.A. 

(б) (1863) 13 C. B. (N. S.) 519, 
134 R. R. 629. 

(c) (1911) 27 T. L. R. 200. 
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Property. — Property in the sense of general property 
may be defined as the sum of all the ways in which a movable 
or immovable thing can be lawfully used and enjoyed, and 
it includes the right to possession of it. It is perhaps un- 
fortunate that the term “ special property ” instead of “special 
interest” became the term used in English law to describe 
the rights over a thing which fall short of the rights of the 
person who has the general property. The usage, however, 
is too well established to be altered, and consequently various 
rights over things such as the right of a pledgee to the thing 
pledged, the hirer of an article to the thing hired, and like 
rights, are all special property. Different interests may 
co-exist at the same time ; the pledgor, for instance, still 
has the right which the general property confers upon the 
owner, diminished, however, by his having no right to have 

possession of the article, and the person who lets out an 
article is in the same position. 

Quality of goods. — This definition becomes of im- 
portance in construing the words “ merchantable quality ” 
in section 16 For instance, if goods arrive in a damaged 
state so that they cannot be sold until the damage is repaired 

quality 16 ’ ^ V ' rtUe ° f tb ‘ S definition > not of merchantable 


>1 p y* * 1 « * is very precise, ant 

. pite suggestions to the contrary, it is at least doubtfu 

^ be glVen a dlfferent meaning. See th. 

ZV:rT DS 7 ’ 8 aDd 58 ' The S° ods must be actualb 

idenj fi C /A n0t ^ sufficient that they are capable o 
iden dicatmn (d Goods which ar6 not identi | ed an( 

“ g eener.c P ” D & ^ tim<i when the con tract is made are callec 
generic or unascertained ” goods. 

3. The unrepealed provisions of the Indiar 
Application of Contract Act, 1872, save in so 

ix GM° 87 8 2 ° f A< t as tbe y are inconsistent with 

continue f P rovisions of this Act, Sh£ 

continue to apply to contracts for the sale of goods. 


P. m ' <1927) 1 K ' 


Ss. 

2,3 
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Relation of sale to contract generally. — The effect 

of the provisions of this section and section 66 is that the 
law relating to the sale of goods is subject to the common 
law and the law merchant and in particular the Act continues 
to be a chapter of the Indian Contract Act, as much as were 
the sections of that Act which are now repealed. No provi- 
sions, therefore, are contained in the Act with reference to 
various matters with which it would have to deal if, like the 
English Act, it were a code by itself. Some of these matters, 
however, it is desirable briefly to mention, in so far as they 
relate to the contract of sale. 


Capacity of parties. — This is governed by sections 11 
and 12 of the Indian Contract Act (e) and the liability 
of persons incompetent to contract, such as minors and 
persons of unsound mind, to pay for necessaries actually 
supplied to them is governed by section 68 of that Act (/). 
There is, therefore, nothing in the Act which corresponds 
to section 2 of the English Act, the terms of which are as 
follows : — “ Capacity to buy and sell is regulated by the general 
law concerning capacity to contract, and to transfer and acquire 
property. Provided that where necessaries are sold and de- 
livered to an infant, or minor, or to a person who by reason 
of mental incapacity or drunkenness is incompetent to contract 
he must pay a reasonable price therefor. Necessaries in 
this section mean goods suitable to the condition in life 
of such infant or minor or other person, and to his actual 
requirements at the time of the sale and delivery.” The effect 
of this provision is that in an action against such a person the 
onus is on the plaintiff to prove both that the goods supplied 
were suitable to the condition in life of the defendant and 
that the defendant was not sufficiently supplied with 
goods of that class at the time when they were delivered, 
not merely at the time when the contract was made, and it 
is immaterial whether the plaintiff did or did not know of the 
existing supply (g). The term “ necessaries,” however, 
includes necessaries delivered to a person whom the minor or 
other person under incapacity is legally bound to support (h). 
As the definition of “necessaries” in the English Act is 


(e) Pollock and Mulla, pp. 65-81. 
(/) Pollock and Mulla, pp. 381-2. 
( g ) Nash v. Inman (1908) 2 K.B. 


1, C.A. 

(h) Chappie v. Cooper (1844) 13 
M. & W. 252, 259, 67 R . R. 586. 
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declaratory of the common law (i), it may be presumed 
that, so far as the supply of goods is concerned, the Indian 
Courts will adopt it, although section 68 of the Indian Contract 
Act is silent as to the actual requirements of the person supplied 
with the goods ( j ). In general, however, the English and 
Indian law have the same result, except that in India the 
remedy is against the property of the incompetent person 
only, and not against him personally, as it may sometimes 
be in English law : the seller can only recover for necessaries 
actually supplied, and what he may recover is a reasonable 
price, which is not necessarily the stipulated price, and the 
obligation to pay that price is imposed by law, and arises 
quasi ex contractu not ex contractu , re not consensu (k). Pay- 
ment for goods, even though they be necessaries, if they are 
not supplied, cannot be enforced either in an action for the 
price or for damages for non-acceptance : and nothing can be 
recovered in respect of goods which are not necessaries, even 
though supplied and actually used : though if an infant 
obtains them by fraudulently representing himself to be of 
age he may be compelled to return them or, if he has sold 
them, to account for the proceeds (l) : but it is conceived 
that as far as the law relating to goods is concerned the Indian 
Courts will, like the English (m), refuse to enforce the contract 
indirectly by decreeing a money compensation in any form 
of action, notwithstanding their more extensive powers to 
give equitable relief than exist in England : and will not allow 
the contract to be indirectly enforced by permitting the 
seller to recover in any action framed ex delicto (?i). 


. ^e *£ no ranee of the other party that he was dealir 
with an infant is no answer to the plea of infancy, but in tl 
case of a person non compos mentis in order that the pk 
o unacy may succeed in England it is necessary that tl 
other party should be aware of the infirmity at the time < 


(t) See Ryder v. Wombwell (1868) 

^ X- Johnstone v. 

Marks (1887) 19 Q. B. D. 509, 

appro V ing Barges v. Toye (1884) 
Q. B. D. 410. 

(j) See Jagon Ram v. Mahadeo 
Prasad ( 1009 ) 36 Cal. 708, 1 I. C. 

7 /A 1 ! 0 ° ck an<1 Mull a, P- 77. 

94 O A ( 189 °) 44 Ch. Div. 

o. A.; A ash V. Inman (1908) 2 


K. B. 1, at p. 8. 

( l ) Stocks v. Wilson (1913) 
K. B. 235. 

( 771 ) See Leslie v. Sheill (1914' 
K. B. 607, C. A. 

{n) See Pollock and Mu] 
pp. 69-73 ; Khan Gul v. Lai 
Singh (1928) 9 Lah. 701, 

I. C. 175, (’28) A. L. 609. 
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S.3 making the contract (o). But as by Indian law the contract 

of such a person is void, it would seem that the ignorance 
of the other party of his condition is immaterial ( p ). 

In England an infant or other person under incapacity 

may enforce a contract and the seller will be liable if he refuses 

to deliver goods which he has contracted to sell in an action 

brought by such a person, but again as by Indian law such 

contracts are void and not merely voidable, it does not 

appear that a contract of sale can be enforced against 
the adult seller (q). 

Where however the contract has been completely per- 
formed, and the goods delivered and paid for, it would appear 
that the transaction must stand. This is undoubtedly the 
law in England, and would appear to be the law in India ( r ). 

Illegality. — Sections 23 and 24 of the Indian Contract 
Act are applicable to contracts of sale, hence a contract 
for the sale of an obscene or libellous book or picture or print 
is unenforceable. So, too, are contracts for the sale of goods, 
which, though innocent in themselves, the buyer intends, to 
the knowledge of the seller, to put to some illegal use, for 
no man ought to furnish another with the means of trans- 
gressing the law, knowing that he intends to make that use 
of them (s). The seller, therefore, in such a case cannot 
be sued for failure to deliver the goods, nor if he has delivered 
them can he recover the price. Where the parties are not 
in pari delicto , as when a buyer buys goods, innocent in them- 
selves, but for an unlawful object, unknown to the seller, the 
buyer cannot defend himself by pleading his own illegal 

.-oo a n C a°' v * Stone that he was of fuI1 a S e » see A PP a - 

/ tii » A’ swami Ayyangar v. Narayana- 

, 1 onL a « n aial Land Co - 8wami A yy (lr (1931) 54 Mad. 112 , 

( ld05) A. C. 555, P. C., a case under 129 I. C. 51, (’30) A. M. 945. 

Roman-Dutch law, under which also (r) Pollock and Mulla, p. 366 and 

contracts by lunatics are void. cases there cited in note (l). See 

( q ) 4 he E n g 1 i s h authorities also Hamilton v. Vaughan- Sherri n 

almost exclusively relate to pur- Electrical Engineering Co. (1894) 

chases by infants and others under 3 Ch. 589, at pp. 593-4 ; Pearce v. 

incapacity. An infant seller. Brain (1929) 2 K. B. 310 (a case 

however, is not liable on a trading of barter) 

contract ; Cower,! v. N ield (1912) (s) Lightjoot v. Tenant (1796) 1 

2 iv. B. 419. As to an infant seller B. & P. 551, 556, 4 R. R. 735, 
setting aside a sale of immovable 737; cf. Langton v. Hughes 1 1813) 1 
property which he had brought M. & S. 593, 14 R. R. 531 ; Pearce v. 
about by fraudulently representing Brooks (1866) L. R. 1 Ex. 213. 
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purpose, for “ no man shall set up his own iniquity as a 
defence any more than as a cause of action ” (t). It follows 
from this that the innocent seller may lawfully repudiate the 
contract on discovering the illegal object of the buyer (w). 
But if the parties are in pari delicto , the illegality may be 
relied on by the party sued. “ The Court does not sit to 
enforce illegal contracts. There is no question of estoppel : 
it is for the protection of the public that the Court refuses to 
enforce such a contract ” (v ) : when, therefore, the illegality 
of the contract is brought to the notice of the Court, whether 
by the plaintiff or defendant or otherwise, the Court will 
not give its assistance to the plaintiff if the illegality be the 
foundation of his claim (w). 


It must be noted that the above considerations apply 
only to the enforceability of the contract, and the mere fact 
that a person has acquired goods under an illegal contract 
does not entitle other people to interfere with his possession 
of them. In such a case the plaintiff has no necessity to set 
up the illegal contract as the foundation of his right; he may 
rely simply on his title, and the Court will recognize it and 
will not allow a stranger to go into the question as to how 
he acquired it ( x ). 


Infringement of revenue laws. — The matter is 

somewhat more complicated when the contract involves 
infringement of the revenue laws, for the rights of foreign 
subjects may then come into question. The rules applicable 
to such cases appear to be as follows : — If all the parties are 
subject to Indian law and privy to the illegal purpose, the 
contract cannot be enforced by the Indian courts (y) ; and 
if the contract, for instance, involves smuggling goods into 


(0 Montefiori v. Montefiori (1762) 

1 Wm. Bl. 363, per Lord Mansfield ; 
cf. Fergusson v. Norman (1838) 5 
Bing. N. C. 76, 50 R. R. 613, where 
the defendant, who alone had been 
guilty of illegal conduct, was unable 
to set up a lien against the assignees 
in bankruptcy of the owners of the 
goods. 

( u ) Cowan v. Milbourn (1867) 
L. R. 2 Ex. 230. 

( v ) Mahmoud <0 Isnahani 

(1021) 2 K. B. 716, 720, per 


Scrutton, L.J. 

(iv) See for instance, Taylor v. 
Chester (1860) L. R. 4 Q. B. 309. 

(x) Gordon v. Chief Commissioner 
of Police (1910) 2 K. B. 1080, C. A. 
The property may pass even under 
an illegal contract, Scarf e v. Morgan 
(1838) 4 M. & W. 270, 281, 51 R. R. 
568; cf. Elder v. Kelly (1919) 2 
K. B. 179. 

(y) -#i<7 ( J8 v. Lawrence (1789) 
3T. R. 454, 1 R. R. 740. 



24 


THE INDIAN SALE OF GOODS ACT. 


S. 3 


India and is to be completed by delivery of the goods in 
India, the contract will be illegal and cannot be enforced in 
India at the suit of the seller, even if he be a foreigner, 
assuming that he was privy to the illegal purpose, for in 
this case India is the place of performance of the contract 
and the Indian law therefore governs it. Moreover, even 
if the contract were both made abroad and completed abroad, 
the foreign seller cannot recover under it if he actively aided 
a buyer to carry out his illegal purpose of smuggling the 
goods into India (2). But where the contract is made and 
completed abroad and the foreign seller takes no part in 
furthering the illegal purpose he may recover (a). 


Illegality by foreign law.— On the other hand the 
Court does not take notice of the revenue laws of foreign 
states and the mere fact that the performance of a contract 
may infringe those laws will not render the contract illegal 
by the law of India. But if the contract is to be performed 
in a foreign country and performance involves infringement 
of the law, other than the revenue laws, of that country, 
the illegality by the foreign law will be a defence to an action 
brought for non-performance in an Indian court ( b ). 


It must be observed, moreover, that the Court of Appeal 
in England recently held a contract to equip and load a ship 
with a cargo of whisky, with the object of selling it in the 
United States in violation of the law of that country, to be 
void, as against the principles of international comity, and 
therefore, contrary to public policy ( c ). This is a strong case 
for, though it was not merely a revenue law of a foreign state 
that it was proposed to violate, usually speaking “ illegality 
according to the law of a foreign country does not affect the 
merchant ’ ( d ), when performance of the contract does not 
itself involve an infringement of that law. 


(z) Cliujas v. Penaluna (1791) 
4 T. R. 466, 2 R. R. 442 ; Waymell 
v. Reed (1794) 5 T. R. 599, 2 R. R. 
675. 

(а) Holman v. Johnson (1775) 

1 Cowp. 341 ; Pellecat v. Angell 
(1835) 2 C. M. & R. 311, 41 R. R. 
723. 

(б) Ralli Brothers v. Compania 
Naviera Sota y Aznar (1920) 

2 K. B. 287, 0. A. In this case 


Scrutton, L.J., intimated that the 
rule by which the infringement 
of the revenue laws of a foreign 
state was ignored required re- 
consideration. 

(c) Foster v. Driscoll (1929) 
1 K. B. 470, C. A., reviewing the 
cases on this subject. 

( d ) British <£- Foreign Marine 
Insurance Co. v. Sanday (1916) 
1 A. C. 650, 672. 
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Other causes of illegality— A contract of sale 
may also be in substance a wagering contract and therefore 
void under section 30 of the Indian Contract Act, as when 
the ascertainment of the price really involves a wager (e), 
or in the case of time bargains, when there is no real inten- 
tion to deliver and accept delivery of the goods but to gamble 
in differences (/). In certain cases also the contract may 
be void if and in so far as it is in restraint of trade under 
section 27 of the Indian Contract Act : but on the whole 
an attempt to invalidate a contract of sale of goods on 
this ground is not usually successful. Generally it takes 
the form of the seller exacting from his buyer a promise 
not to resell the goods at less than a named price : and the 
Courts are not anxious to find that such an agreement is 
unreasonable as between the parties (</), though it is possible 
that it may be void as against the interests of the public in 
that it creates a pernicious monopoly (h). But the onus 
of proving this is on the party impeaching the contract and 
it is a heavy onus, at any rate if as between the parties the 
contract is a reasonable one. Such restrictions, moreover, 
do not bind a sub-buyer from the original buyer, even if he 
has notice of them, for there is no privity between him and the 
original seller, and conditions cannot be attached to goods (i ) : 
though in the case of patented goods, the sub-buyer may 

be bound by such conditions, but only if he has notice of 

them O'). 


Effect of war. All intercourse with an alien enemy is 
contrary to law and any contract of sale between a British 
subject and an alien enemy is therefore void (k) and cannot 
be enforced even after conclusion of peace (/), and an 
executory contract, made before war, which involves inter- 
course with an enemy, is dissolved by the declaration of 


(e) JS rug den v. Marriott (18 
3 liing. N. C. 88, 43 R. R. 5! 
liourke v. .Short (1850) 5 E. & 
i>04, 103 R. R. 798. 

(/) See notes to section 0 (2). 
({/) Elliman v. Carrington (1C 
3 Ch. 275 ; Palmolive Co. 
treedman (1928) Ch. 204, C. A. 

(h) Attorney -General of Austr, 
v. Adelaide 8. 8. Co. (1913) A 
7«1, at p. 790, P. C. 


(i) Dunlop Pneumatic Tyre Co. 
v. Self ridge d: Co. (1915) A. C. 847. 

( j ) National Phonograph Co. of 
Australia v. Menck (1911) A. C. 
330, P. C. 

{k) Brandon v. Nesbitt (1794) 
0 T. R. 23, 3 R. R. 109 ; Potts v. 
Bell (1800) 8 T. R. 548, 5 R. R. 452, 
Ex. Ch. 

(/) Willison v. Patteson (1817 
7 Taunt. 439, 18 R. R. 525. 
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war (m). The place of business or residence is the test, so 
that any one residing voluntarily in hostile territory is 
regarded as an alien enemy ( n ). 


Other causes invalidating the contract.— As between 
the immediate parties to the contract, the general rules 
relating to fraud and coercion contained in sections 13 to 19 of 
the Indian Contract Act apply to contracts of sale (o): the 
peculiar complications which arise when the rights of third 
parties become involved being dealt with by sections 27 to 
30 of the Act. Mistake also may avoid the agreement, on 
the principles laid down in sections 20 to 22 of the Indian 
Contract Act (p). 

To constitute a contract there must be “ an agreement 
enforceable by law” ( q ), and it is competent for the parties 
to make arrangements relating to the sale and purchase 
of goods and expressly declare that such arrangements shall 
impose no legally enforceable obligation on either of them. 
Such arrangements, therefore, are not contracts ; but if 
goods are actually supplied in pursuance of the terms of such 
an arrangement, the seller may enforce the payment of the 
price by an action (r). 

Assignment. — Neither the Act nor the Indian Contract 
Act contains any provisions relating to the assignment of 
contracts ; consequently the rules governing the assign- 
ability of, and the effects of assigning, a contract of sale depend 
upon general principles of law, and these are fully discussed 
in the commentary to the Indian Contract Act, pp. 263-268. 
Assignment must be distinguished from novation, as to which 
see sec. 62 of the Indian Contract Act and the commentary 
thereon, p. 347 et seq. 


( m ) Esposito v. Bowden (1857) 
7 E. & B. 763, 110 R. R. 822, Ex. 
Ch. ; Ertel Bieber & Co. v. Rio Tinto 
Co. (1918) A. C. 260 ; Abdul Razack 

• v. Khandi Row (1917) 41 Mad. 
225, 40 I.C. 851. 

( n ) Janson v. Driefontein Con- 
solidated Mines (1902) A. C. 484, 
at p. 505 ; Porter v. Freudenberg 
(1915) 1 K. B. 857, C. A. As to 
companies, see Daimler Co. v. 
Continental Tyre Co. (1916) 
2 A. C. 307. For a full discussion 
of the question of illegality, 
see Pollock & Mulla, pp. 144-190 


(illegality), 210-220 (restraint of 
trade), 231-252 (wagering contracts); 
335-339 (dealings with enemies). 

(o) Pollock & Mulla, pp. 81-134. 

(p) Op. Cit., pp. 134-143 ; Scriven 
Bros. v. Hindley & Co. (1913) 3 K.B. 
564 ; Sm ith v. Hughes (1871) L. R. 6 
Q. B. 597; Raffles & Wichelhaus 
(1864) 2 H. & C. 906, 133 R. R. 
853 ; Bell v. Lever Bros., Ltd. 
(1932) A. C. 161. 

(q) Indian Contract Act, s. 2 (h). 

(r) Rose & Frank v. Crompton 
Bros. (1925) A. C. 445. 
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CHAPTER II. 


Formation of the Contract. 


Contract of Sale. 

4. (1) A contract of sale of goods is a contract 
Sale and agree- whereby tlie seller transfers or agrees 
ment to sell. t o transfer the property in goods to the 

buyer for a price. There may be a contract of sale 
between one part-owner and another. 

(2) A contract of sale may be absolute or 
conditional. 


S. 4 


(3) Where under a contract of sale the property 
in the goods is transferred from the seller to the buyer, 
the contract is called a sale, but where the transfer 
of the property in the goods is to take place at a 
future time or subject to some condition thereafter to 
be fulfilled, the contract is called an agreement to sell. 

(4) An agreement to sell becomes a sale when 
the time elapses or the conditions are fulfilled subject 
to which the property in the goods is to be transferred. 

Examples. — The section may be illustrated by the 
following examples : — 


(1) A agrees to buy from B a haystack on B ' s land, 
with liberty to come on to B’s land to take it away. This 
is a sale and B cannot revoke the licence given to A ( s ). 

. ( 2 ) Agreement by A to buy 20 tons of oil from the seller’s 

cisterns. The seller has many cisterns with more than 
20 tons in them. This is merely an agreement to sell (t). 

(3) Agreement for the sale of a quantity of nitrate of 
soda to arrive ex a certain ship. This is an agreement to 
sell at a future date subject to the double condition of the 
arrival of the ship with the specified cargo on board (u). 


(«) Wood V. Manley (1839) 11 A. 
&E.34, 52 R. R. 271. 

(0 While v. Wilks (1813) 5 


Taunt. 176, 14 R. R. 735. 

( u ) Johnson v. Macdonald (1842) 
9 M. & W. 600, 60 R. R. 838. 
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(4) A agrees to lend to B an instrument on the terms 
that, if it is injured while in B's possession, B is to pay an 
agreed sum as its value and keep it. This is a conditional 
sale and if it is so injured A may recover the agreed sum 
in an action for the price for goods sold and delivered (v). 

(5) A supplied porter in casks to a customer upon the 
terms that the empty casks were to be returned at the cus- 
tomer’s expense within six months from the date of invoice, 
or paid for at the invoice price at the option of A. This is 
not a conditional sale. As soon as the casks are empty the 
customer becomes a bailee of them and A has an option to 
sell ; and it is only on his exercising that option that the 
sale takes place (w). 

This section replaces sections 77-78 of the Indian Contract 
Act, and is identical with section 1 of the English Act 
(except for the fact that the latter contains a definition 
of “price”), which is declaratory of the common law. 


Essential requisites of sale. — The exchange of 

property for a money price is the essential object of the 
contract of sale. There must be a transfer of property or 
an agreement to transfer it from one party, the seller, to 
the other, the buyer, in consideration of a money payment 
or a promise thereof by the buyer. Exchange of property 
for something else than money is not a sale. A contract 
to barter one kind of goods for another would not under 
the old common law system of pleading support an action 
for goods sold and delivered (x). But if the exchange 
is made partly for goods and partly for a price the 
contract would appear to be one of sale (y). Similarly, if the 
exchange is made for goods or alternatively for a price (z). 
Similarly there must be saleable property to be trans- 
ferred in exchange for the price, accordingly money cannot 
be the price of money. The change of a Government currency 
note for money is not a contract of sale, for it amounts to 
an exchange of money in one form for money in another 


(v) Biancki v. Nash (1836) 1 
M. & W. 545. 

(w) Manders v. Williams (1849) 
4 Ex. 339, 80 R. R. 588. (*) 

(*) Harrison v. Luke (1845) 
14 M. & W. 139. 


( y ) Aldridge v. Johnson (1857) 
7 E. & B. 885, 110 R. R. 875; 
Sheldon v. Cox (1824) 3 B. & C. 
420. 

(z) South Australian Insurance 
Co. v. Randell (1869) L. R. 3 P. C. 
101 . 


CONTRACT OF SALE. 


29 


form. “ Either form being legal tender it is impossible to 
say that one is the price of the other ” (a). Foreign money 
or currency and coins of denominations or issues formerly 
current in the jurisdiction, but no longer so, are, however, 
chattels which can be bought and sold (6), and where foreign 
money is taken in exchange for any other kind of chattel 
(unless it has been made legal tender and perhaps unless it is 
current by custom at a settled rate) the transaction is not a 
sale, but barter. And where goods were sold to be paid for by 
a bill, not drawn or accepted by the buyer, without recourse 
to the buyer in case of its not being paid, the transaction 
was held to be barter and not sale (c). 

As there must be a complete change of property to consti- 
tute a sale, it follows that a seller and buyer must be different 
people. It is provided that one co-owner may sell to another 
and therefore a partner may sell to his firm and the firm 
may sell to a partner ( d ), but in the case of a member of an 
ordinary club paying for a meal at the club or even for provi- 
sions which he may carry away, there is no sale ; the transac- 
tion is a release of the joint interest of the other members 
of the club and the only contract involved is the contract 
made once and for all by the member on his admission 
to use the property of the club only on the conditions laid 
down or authorized in its rules and usages (e). Members 

of a club or voluntary society are undivided joint owners, 
not part owners. 


It follows equally that a man cannot buy his own goods 
and, therefore, if, unknown to the parties, the buyer is already 
the owner of that which the seller purports to sell to him, 
the transaction is nugatory. “The parties intended to 
effectuate a transfer of ownership : such a transfer is im- 
possible : the stipulation is naturali ratione inutilis ” (/). 


(a) Empress v. Joygessur Mochi 
(1878) 3 Cal. 379 ; Mathra Dass v. 
Ramanand (1878) Punj. Rec. No. 
73 ; Karuthi Ram v. Secretary of State 
fur India (1890) Punj. Roc. No. 83 ; 
Dasaundi v. Imam-ud-Din (1905) 
Punj. Rec. No. 18. 

(b) Moss v. Hancock (1899) 2 

Q. B. 111. 

(c) Read v. Hutchinson (1813) 3 
Camp. 351. 


{d) Re Maclaren; ex p. Cooper 
(1879) 11 Ch. Div. 68, C. A. 

(e) Graff v. Evans ( 1882) 8 Q.B.D. 
373; Davies v. Burnett (1902) 

1 K. B. 666 ; Humphrey v. 
Tudyay (1915) 1 K. B. 119; Met- 
ford v. Edwards ( 1915) 1 K. B. 172. 

(/) Bell v. Lever Bros. Ld. (1932) 
A. C. 161, 218, per Lord Atkin, 
citing Cooper v. Phibbs (1867) L. R. 

2 H.L. 149. 
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There are certain apparent exceptions to this rule ; 
for where a man’s goods are sold under an execution or distress 
he may purchase them, and similarly a bankrupt may buy 
back his own goods from his trustee, but the trustee, the 
distrainor or the sheriff cannot be the buyer ( g ). 

It would appear, therefore, where a person has the legal 
right to sell the goods of another, that other may become the 
buyer, but the person authorized to sell may not, in accord- 
ance with the general rule of law that an agent may not 
sell to himself (h). 

Contract of sale distinguished from contract for 

work. — Many difficulties have arisen in England and in 
other common law jurisdictions as to the effect of a contract 
to make a chattel and deliver it when made. These difficulties 
were partly due to the old system of pleading under which a 
plaintiff might lose his cause if he sued, e.g , 9 for work and 
labour when he should have sued for goods bargained and 
sold or goods sold and delivered, and partly to the require- 
ments of the 17th section of the Statute of Frauds now 
replaced in England by section 4 of the English Sale of 
Goods Act, whereby one of certain special kinds of proof was, 
and in many jurisdictions still is, necessary to establish a 
right of action on the contract for the sale of goods above 
a certain value. Such points cannot arise in India in the 
same manner, but the decisions are still instructive on the 
principles involved. 

Generally a contract to make a chattel and deliver it, 
when made, includes a contract of sale, but not always. The 
test would seem to be whether the thing to be delivered has 
any individual existence before delivery as the sole property 
of the party who is to deliver it. Examples are perhaps 
best given in the form of illustrations : 



A promises to make a set of false teeth for B with 
materials wholly found by A , and B promises to 


( 0 ) King v. England (1864) 4 B. 
& S. 782 ; Plasycoed Collieries Co. 
v. Partridge Jones dc Co. (1912) 
2 K. B. 345. (Cases of the distrainor 
taking the goods at their appraised 
value); Moore v. Singer Mfg. Co. 
(1904) 1 K. B. 820, C. A. (The 


distrainor buying the goods at the 
auction). The sheriff may lawfully 
sell to the execution creditor, 
ex parte Villars (1874) L. R. 9 Ch. 
App. 432. 

()t) Kiteon v. Hardwick (1872) 
L. R. 7 C. P. 473. 
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pay for them when made. This is a contract for 
the sale of goods (i). 

(2) A promises to paint a picture for B , A finding the 
paint and canvas which are of small value, and B 
promises to pay for the picture as a work of art. 
This is a contract for the sale of goods ( j ). 
Whether it is so, if the picture is a portrait of B 
or a member of B s family, and there is an express 
or tacit understanding by A not to sell the 
portrait or a replica thereof to any other person, 

is doubtful. No judicial observation on this case 
has been found. 


(3) A promises to carve a block of marble belonging 
to B into a statue. This is not a contract of 
sale, however much the value of the marble may 
be increased by A’s work. 


(4) A promises to print and deliver to B five hundred 
copies of a MS, which B entrusted to him for that 
purpose, on paper and with ink furnished by A. 
This is a contract for work and not for the sale 
of goods (k). So it is, more obviously, where a 
tailor makes up a customer’s cloth and adds 
trimmings, buttons and the like from his own stock. 


(o) A is employed by B to draw a conveyance on pape 
and with ink furnished by A. This is a contrac 
for work and not for the sale of goods (l). 

It will be observed that in the cases where there is n 

a t£ re DeVeT , a moment when the thing produced is a 
™ the maker * absolute property, notwithstandin 
Urat part, or even the whole, of the materials may hav 

been his property, whereas in the other case he might, i 

bv n'TV* 1)08X1 b | 6 and P r °fitable, and if not restraine 

maJf K’ C r Pyright . 01 an y other simiIa r branch of law 
. . , du P llcat e or in greater numbers chattels of the kin 

dered, appropriate one at his will to fulfil the speck 

(fc) Clay v. Yates (1850) 1 

& N. 73, 108 R. R. 461. 

(/) Per Blackburn, J. t in Lee 
Griffin. 


S 272 ie ?w 2 ri 'S n < 1861 > 1 B - & 

124 Pv - R - 55 5 - 

Or\ffi n et Blucklj u™, J., in Lee v. 
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contract, and sell the others to other persons (m). It may 
seem improbable that some things made to order should be 
saleable to any other purchaser, or, at any rate, that they 
should fetch a substantial price in the market, but that does 
not affect the law. Common experience moreover shows 
there are dealers who offer to buy almost anything, as for 
example, old artificial teeth. 

But although the contract may be a contract to do work 
and not an order for a specific article, yet the property in the 
article produced may pass to the party giving the order. 
It has been decided that upon an architect being employed 
to carry out alterations in a building and preparing plans 
for that purpose, the property in these plans passes on pay- 
ment of the remuneration provided under the contract ( n ). 

Different opinions are held in several American jurisdic- 
tions of which an account may be found in Mr. Benjamin’s 
treatise, but they are of no practical importance in India. 

It has also been held that where the supposed vendor’s 
labour and skill are really the principal object in the contract, 
as where he was employed not only to make but to invent 
the machine for a specific purpose, he can at all events recover 
the \alue of his work and materials independently of the 
question whether there was a contract of sale or not (o). 
But this seems of little importance in jurisdictions where the 
old forms of action are abolished or have never existed and no 
enactment similar to the Statute of Frauds is in force. 

Sale or bailment. — In some cases there may be doubt 
at first sight whether there is a sale of goods (or if the equi- 
valent is not in money, barter) or a bailment. Here the 
test is whether the party delivering the goods is entitled to 
the specific return of what he has delivered. If not, there 
is no bailment, although the party may be entitled to claim 
goods of like amount and quality, or goods or money at his 
election, for example, where wheat of several owners is 
delivered to a miller, who may grind and sell it, the parties 
describing the trans action as “ storage ” (p). 


(m) The remarks of Lord Pen- 
zance in Dixon v. London Small 
Arms _ Co. (1876) 1 App. Cas. at 
p. 653, though not precisety in 
point, seem to bear out this view. 

(n) Gibbon v. Pease (1905) 1 


K. B. 810, C. A. 

( o ) Grafton v. Armitage (1845) 
2 C. B. 336. 

(p) South Australian Insurance 
Co. v. Randell (1869) L.R. 3 P.C. 101. 
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Sale or hire. — A common method of selling goods is 
by means of an agreement commonly known as a hire-purchase 
agreement, which is more accurately described as a hiring 
agreement coupled with an option to purchase, that is to 
say, the owner lets out the chattel on hire and undertakes 
to sell it to the hirer on his making a certain number of 
payments. If that is the real effect of the agreement there 
is no contract of sale until the hirer has made the requisite 
number of payments, and until then the hirer is only a 
bailee. But many so-called hire-purchase agreements are in 
reality binding contracts to purchase, the price to be paid by 
instalments, and in those cases the contract is a contract 
of sale and not a contract of hiring ((7). It must 
depend on the terms of the contract whether it is to be 
regarded as a contract of hiring or a contract of sale (r). 
The differences, however, are important when the rights 
of third parties come to be considered, as when the hirer 
disposes of the goods by purporting to sell them to a third 
party. If the contract is a contract of sale, the third party, 
if he acts in good faith, will be protected and obtain a good 
title against the original seller even though the instalments 
had not been paid (s), whereas if the contract was merely a 
contract of hiring with an option to purchase he will not 
as the hirer under such a contract is not a buyer in the posses- 
sion of goods under a contract of sale ( t ). It is to be observed 
owever, that in certain cases the hirer may assign his interest' 
and if he purports to sell the goods the owner will only be 
able to recover from the sub-purchaser who bought from the 
hirer the value of his, i.e ., the owner’s, interest and cannot 
recover the full value of the goods. Probably the Court 
in the exercise of its discretion would not order the defendant 


(q) Lee v. Butler , infra ; t 
v. Nana la l Morarji (1924) 49 B< 

W 2 ’ - 2 V S- 191 > <’ 25 > A - Ji - 

Bhimji N. Dalai v. Bombay T 
Corporation (1930) 54 Bom 
124 I.C. 800, (’30) A. B. 306. 


(r) McEntire v. Crowley Brothers 
(189o) A. C. 457, 467, and cases 
cited in the previous note and 
note ( t ). 


(«) a. 30 (2) post ; Lee v. 
(1893) 2 Q. B. 318, C. A. 



(0 Helby v. Mathews (1895) 
A. C. 471; G 'opal Tukaram v. Sorabji 
Nusserwanji (1904) G Bom. L. R. 
871 ; McKenzie & Co. v. Muham- 
mad Ali Khan (1929) 4 Luck. 510 
115 I.C. 102, (’29) A. O. 155; 
Abdul Quadeerv. Watson db Eons 
Ltd. (1930) 8 Rang. 236, 125 I.C. 
561, ( 30) A. R. 193, dissenting 
from Maung Ba Ohv. Motor House 
Co., Ltd. (1929) 7 Rang. 431, 120 
I. C. 132, (’29) A. R. 368. 
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in such an action to return the goods, even though the return 
was claimed under the Specific Relief Act, but would allow 
him to satisfy the judgment by paying to the owner the value 
of the owner s interest, which would be the amount of hire 
and purchase money remaining unpaid («). Moreover, 
imder the hiring agreement, the hirer has a right to return 
the goods at any time, and thereby relieve himself from any 
further obligation as regards the future instalments-a thing 
which he cannot do if the contract be a contract of sale (v) 
And m the case of a contract of sale, if the seller re-takes 
possession of the goods by reason of the instalments being 
in arrear, he cannot, usually speaking, recover the arrears (w) 
whereas in the case of a hiring agreement he can (x). 

Sale or agency.— A question may arise whether a 
consignee of goods is the consignor’s agent to sell the goods 
or a buyer of the goods from him. Every case must depend 
on its own facts: and the facts of a “sale or return business” 
(as to which see more under section 24) may be very near 
those of a del credere agency. The words used by the parties 
are not conclusive. Thus there are cases in which the so- 
cafied agent is well known to be a retailer. If a consignee 
is bound to account to the consignor for goods sold at a fixed 
rate and within a fixed time, he may dispose of them on any 
terms he chooses to make ; calling him an agent will not 
make him so ; he is a buyer (y). On the other hand one who 
guarantees payment of the price for goods disposed of by him 
is an agent, for if he were a buyer he would be directly liable 
iOr the price, and a man cannot guarantee his own debt (z). 

A contract of sale is compatible with a distinct collateral 
contract between the same parties as to the buyer’s subse- 
quent use or disposal of the thing sold (a). 


(u) Whiteley d Co. v. Hilt (1918) 
2 K. B. 808, C. A.; Belsize Motor 
Supply Co. v. Cox (1914) 1 K. B. 244. 

(v) Malm ball Prasad v. H. N. 
Palmer (1932) 54 All. 781, 141 I C 
015, (’32) A. A. 607. 

(in) Hewison y. Ricketts ( 1894) 63 
L. J. Q. B 711; Attorney General v. 
Pritchard ( 1928) 97 L. J. K.B.561. 

(x) Brooks v. Beirnslein (1909) 
1 K. B. 98 ; The Auto Supply Co., 
Ltd. v. Raghunatha Chetty (1929) 


52 Mad. 829, 121 I. C. 593, (’29) 
A. M. 884 ; Abdul Quadeer v. 
]\ atson d Sons Ltd., supra note ( t ). 

(y) Ex parte White (1871) L. R. 6 
Ch. App. 397, especially the judg- 
ment of Mellish, L.J. and cf. \V . T. 
Lamb d Sons v. Goring Brick Co., 
Lid. (1932) 1 K. B. 710, C. A. 

(z) Ex part- e Bright (1879) 10 
Ch. D. 566, 0. A. 

(a) McBain v. Wallace (1881) 
6 App. Ca9. 588. 
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Conditional contracts. — Contracts are conditional 
when their enforceability against one or both parties depends 
upon the performance or fulfilment of some condition, and 
conditions may be either contingent or promissory (6). 

Contingent conditions. — In the first case the promise 
of one or both parties to a contract may be dependent upon 
the happening of an uncertain event or upon the existence of a 
state of affairs at the time when performance is due, or upon 
the existence of a state of affairs not within the promisor’s 
knowledge at the time of the making of the contract, without 
there being any promise or statement by him that the event 
will happen or that the state of affairs exists or will continue. 
If the event does not happen, or the state of affairs does not 
exist or continue, the promise cannot be enforced against him, 
and the other party is relieved from further liability, though 
he has no right of action for the breach of the promise (c). 
Such conditions may be express, and in certain cases may 
be implied (d), and may be either precedent or subsequent, 
or in the language of the civil lawyers, suspensive or resolu- 
tive: the former suspending the obligations of the promisor 
until the condition is fulfilled and discharging him if it is 
not fulfilled: the latter providing for the dissolution of the 
contract on the happening of the specified event. The 
contract may be contingent even though the contingencv 
is one within the control of the promisor (e). Where the 
condition is one inserted for the benefit of both parties, it 
may only be waived by mutual agreement, but either party 
may waive a condition inserted for bis benefit only (/) ■ and may 
do so either expressly or by implication, as, for instance, by 
preventing its fulfilment. Thus, where the agreement was 
tor the sale of a steam excavator, on the condition that it 
should prove capable of excavating 350 cubic yards of 

C if * a V n 3 P ro P er ty opened face of a railway cutting 
which the buyer was conducting, and the buyer failed to 

provide a properly opened face, he was held to have waived 


(b) feee ss. 31-36, 51-55 of the 
Indian Contract Act. Pollock & 
Mulla, pp. 252-259, 312-326. 

(c) Jackson v. Union Marine 
Insurance Co. (1874) L. R. 10 
C. P. 125, at pp. 144-5. 

(d) Taylor v. Caldwell (1863) 3 


B. & 8. 826, 129 R. R. 573 ; Howell 
v. CoujJand (1876) 1 Q. B. D. 258, 

C. A. ; aS annidhi Gundsiyya v. Illoori 
Hubbaya (1926) 51 Mad. L. J. 663, 
99 l.C. 459, (’27) A. M. 89, cf. ss. 7, 
8 and 10. 

(e) Pollock & Mulla, pp. 254-256. 
(/) Compare s. 13 (1). 
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the condition (g). And if a party waives a condition in his 
favour, he must give reasonable notice if he intends to insist, 
upon it in the future (h). If, for instance, the seller agrees 
to sell goods to be delivered by instalments on the condition 
that the buyer shall give security for the price, and delivers 
the first instalment before such security is given, he is not 
entitled to refuse delivery of the second instalment, on the 
ground that the condition has not been complied with by the 
buyer, without giving the buyer reasonable notice of his 
intention to insist upon the performance of the condition («'). 


Promissory conditions. — In the second class of case, 
the obligation of one party to perform his promise is dependent 
upon the performance by the other party of his promise, and 
that promise may take the form of a statement which he 
must make good, as well as a promise to do something in the 
future. In such cases the promise to be performed, or state- 
ment to be made good by the party making it, is a promissory 
condition, and its non-fulfilment not only relieves the other 
party from all his obligations under the contract, but may 
also give him a right of action. Such promissory conditions, 
as in the case of conditions of the other class, may be express 
or implied. Those which are implied upon the part of the 
seller are laid down in sections 14 to 17 of the Act. They may 
be conditions precedent or subsequent : and may be waived 
by the party in whose favour they are inserted in the contract. 
It must depend upon the construction of the contract and the 
particular circumstances of the case to determine the question 
whether a statement made by a party is a mere representation, 
which forms no part of the contract, so that its untruthfulness 
will not amount to a breach of contract and will give no 
cause of action unless made fraudulently ( j ), or whether such 
statement is a promise forming part of the contract (k) : and 


(g) Mackay v. Dick (1881) 6 App. 
Ca. 251, H. L. (Sc.). This was an 
instance of a condition subsequent, 
for the property in the machine had 
passed to the bu}'er on delivery. 
See Colley v. Overseas Exporters 
(1921) 3 K. B. 302, at p. 307, per 
McCardie, J. 

( h ) Tyers v. Rosedale Co. (1875) 
L. R. 10 Ex. 195. 

(*) Panoutso8 v. Raymond Hadley 


Corporation of New York (1917) 
2 K. B. 473, C.A. 

(j) Hopkins v. Tanqueray (1854) 
15 C. B. 130, 100 R. R. 271. 

(k) Bannerman v. White (1861) 
10 C. B. (N. S.) 844, 128 R. R. 953. 
The whole matter is fully discussed 
by Williams, J,, delivering the 
judgment of the Exchequer Chamber 
in Behn v. Burness (1863) 3 B. & S. 
751, 124 R. R. 794. 
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whether in the latter case it amounts to a condition, or merely 
to an independent promise, the breach of which will give the 
other party a right of action but will not entitle him to treat 
the contract as repudiated (/). The general rule is that where, 
from a consideration of the whole instrument, it is clear that 
the one party relied on his remedy and not on the performance 
by the other of that other's promise, such performance is 
not a condition precedent: but if the intention was to rely 
on the performance of the promise, and not on the remedy, the 
performance is a condition precedent (m). The rules relating 
to contracts in general are laid down in sections 51 to 55 
of the Indian Contract Act, and in so far as they apply 
to contracts of sale of goods will be noticed under the 
appropriate sections. 


Mortgage. — A mortgage of goods is in form and in strict 

law a conditional sale, but from the earliest times equity 

has regarded it as nothing more than a security. It therefore 

does not give that complete dominion to the mortgagee over 

the goods sold which is an essential part of the contract of 

sale, and is, therefore, not regarded as such and is expressly 

excluded from the operation of the Act by section 66 (3). 

But there may be a sale with a condition for re-sale to 

the original seller which need have nothing to do with a 
mortgage (n). 

Pledge. A pledge is still further removed from a con- 
tract of sale, as when the chattel is delivered to the pledgee 
the general property is retained by the pledgor and the pledgee 
has only a right to sell the article pledged on the expiration 
of the time for which the loan secured by the pledge was 
granted, and after notice to the pledgor (o). A pledge, too, is 
entirely outside the Act, as is any other form of charge upon 

personal goods or any other form of security in which they 
play a part. J 


Sale and agreement to sell.— By sub-section (1 

the term contract of sale includes both an actual sale and ar 


(0 See section 12, and the notes 
thereto, where the matter is more 
itilly discussed. 


(n) Beckett v. Tower Assets Co 
(1891) 1 Q. B. l,at p. 25, per Cave, J 


(m) Per Jervis, C. J., Roberts v. 

p r 'p i! 856) 18 C ‘ B ' 5fil - 107 
K. 410. 


(o) See Indian Contract Act, ss. 
172, 177 : Pollock & Mulla, pp. 543- 
548. 1 
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between the two. 

An agreement to sell, which is also called an executory 
contract of sale, is a contract simply, and creates only a 
jus in personam , and the property in the goods which form 
the subject matter of the contract remains in the seller, so 
that they may be taken in execution for his debts, and belong 
on his bankruptcy to his trustee in bankruptcy : if they are 
destroyed the loss will, in the absence of express agreement, 
have to be borne by him : and a breach by either party of the 
agreement will normally only give the other party a right 
to sue for damages. 

But it is competent for the parties when the subject 
matter of the contract is specific goods to transfer the property 
therein by the contract itself, and, if such is the effect of the 
contract, the contract is an actual sale and is often called a 
bargain and sale ” and also an executed contract of sale. 
The contract then besides creating a jus in personam transfers 
a jus in rem ; it operates as a conveyance of the goods to the 
buyer and they become his : if they are destroyed, he normally 
must bear the loss : they are liable to satisfy his creditors. 
He may be sued for the price, even though the goods have 
not been delivered to him, and on the other hand, if the seller 
wrongfully refuses to deliver them, he has not only the 
personal remedy against the seller but also proprietary 
remedies in respect of the goods themselves, and in certain 
cases may follow them into the hands of third parties. 

Whether the contract amounts to a bargain and sale 
or merely to an agreement to sell depends on the intention 
of the parties as expressed by their agreement, but as the 
parties frequently do not express their intention, or do not 
do so clearly, certain rules have been laid down by which the 
intention of the parties may be ascertained. These are 
contained in sections 20 to 22, 24 and 25 of the Act. 

It is obvious that where goods are not specific and 
ascertained at the time of the making of the contract, the 
contract can only be an agreement to sell. For “till the 
parties are agreed on the specific individual goods, the 
contract can be no more than a contract to supnlv goods 
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answering a particular description, and since the seller would S. 4 
fulfil his part of the contract by furnishing any parcel of goods 
answering that description, and the buyer could not object 
to them if they did answer the description, it is clear there 
can be no intention to transfer the property in any particular 
lot of goods more than another, till it is ascertained which are 
the very goods sold ” (p). 

Subject again to the expressed intention of the parties, 
the rules for determining when “it is ascertained winch are 
the very goods sold,” so that the property in them passes 
to the buyer, (and then the rights and liabilities of the seller 
and buyer will be the same as if the contract had originally 
been a bargain and sale), or to use the phraseology of sub- 
section (4), when “ an agreement to sell becomes a sale,” are 
laid down in sections 23 and 25 of the Act. 


History of the law. — The law on this point has gone 
through several stages. The rule of early Germanic law, 
followed in England till the fifteenth or late fourteenth cen- 
tury, was that nothing short of actual delivery would pass 
property, whether the transaction were gift, barter, or sale (q). 
But in the fourteenth century it was established that a buyer 
who had given security by deed for payment of the price 
acquired the right to immediate possession, a right which 
he might enforce either by action, or by taking the goods 
peaceably if he could ; and in the fifteenth century this was 
extended to the case of an informal bargain (r). As the 
immediate right to possess a thing was constantly spoken 
of as “ property,” it is not difficult to understand how the 
rule that a contract itself passes the property came to be 
accepted. Down to the early part of the seventeenth century 
it was thought that an agreement to give credit must be 


(p) Blackburn on Kale, p. 125. 


(q) Bracton, fo. 61 b. 

(r) Ames in Harv. Law Rev. 
VIII. 259 ; repr. Essays in 
Anglo-Amercian Legal History, 
ii i. 312. Thus the truth lies between 
Serjeant Manning, who suggested 
that the common law rule was 
due to comparatively recent 
misunderstanding, and Lord 


Blackburn, who proved against 
Manning that it was recognized in 
the fifteenth century, and inferred 
that it had “ existed since English 
law begun ; ” Blackburn on Sale, 
261 et 8eq. The treatment of this 
point in Cochrane v. Moore (1890) 
25 Q. B. Div. 57, at p. 71, C. A. 
where the question before the Court 
was of the effect of a gift without 
delivery, is not adequate. 
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of the nineteenth century, “in modern times (at least in 
commercial transactions) the parties are taken to contem- 
plate an immediate transfer of the property in the goods, and 
an immediate obligation to pay the price, with a reasonable 
time for delivery and payment, unless there is something to 
show a different intention ” (s). This is the rule in the onlv 
shape which now has to be considered for any practical 
purpose ((). A similar rule, notwithstanding that the Roman 
law is otherwise, has been adopted for not only movable but 
immovable property in France and in those jurisdictions 
(mcludmg among British possessions, the Province of Quebec 
and Mauritius) where the modern French codes have been 
introduced or imitated. Contracts for the sale of immovable 
property, however, are guarded by requirements of form (u). 

The following observations of Parke, B., are classical, 
though now elementary, and may be quoted here, though 

they somewhat anticipate the sections of the Act dealing 
with the transfer of property : 


I take it to be clear that by the law of England the 

sale of a specific chattel passes the property in it to the vendee 

without delivery. The general doctrine that the property 

in chattels passes by a contract of sale to a vendee without 
delivery is questioned in Bailey v. Culverwell ( v ) in a note by 
the reporters ; but I apprehend the rule is correct as confined 
to a bargain for a specific chattel. Where there is a sale of 
goods generally, no property in them passes till delivery, 
because until then the very goods sold are not ascertained : 
but where by the contract itself, the vendor appropriates 
to the vendee a specific chattel, and the latter thereby agrees 
to take that specific chattel, and to pay the stipulated price. 


(s) Blackburn on Sale, ed 
Graham, p. 172 (p. 149 of original 
edition). As to the questions raised 
in the common law by a gift of 
chattels without delivery, which 
are outside the present undertaking 
and by no means free from difficulty, 
see Pollock, Essays in the Law’ 
London, 1922, p. 141. 

(<) See section 5. 


(u) Hence particular rules as to 
specific performance are not needed 
in modern French law, for the 
purchaser has by force of tho 
contract itself all the rights and 
remedies of an owner. This has 
been overlooked by one or two 
learned English writers. 

(v) 2 Man. & By. 5GG (by 
Serjeant Manning) ; see Com. Dig. 
Biens, D. 3. See note (r) above. 
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the parties are then in the same situation as they would be 
after a delivery of goods in pursuance of a general contract. 
The very appropriation of the chattel is equivalent to delivery 
by the vendor, and the assent of the vendee to take the 
specific chattel, and to pay the price, is equivalent to his 
accepting possession. The effect of the contract, therefore, 
is to vest the property in the bargainee ” (w). 


Quasi-contracts of sale. — There are certain trans- 
actions which have the effect of passing the property in goods, 
though they are not contracts. Thus where a plaintiff sues 
for the conversion of the goods and recovers their value (as 
ho could do either in an action of trespass de bonis asportatis 
or trover) and the judgment is satisfied, the property in the 
goods vests in the defendant (x). The result of this is that, if 
the conversion complained of is a wrongful sale by the 
defendant to a third party, the purchaser from the defendant 
obtains an absolute title to the goods, when the defendant 
satisfies the judgment. As between himself and his seller he 
has a title by estoppel and the general principle of law is 
that when the interest accrues it feeds the estoppel, and his 
seller, by satisfying the judgment, having become entitled 
to the goods, the sub-purchaser has the advantage of that and 
acquires an indefeasible title against the whole world. And 
if the true owner seeks to recover the goods themselves in a 
suit under the Specific Relief Act, 1877, and the Court, instead 
of ordering the return of the goods, awards their value as 


compensation, and the compensation is paid, the proper 
will vest in the defendant. The same result may follow 
England when the plaintiff sues to recover the goods in i 
action of detinue ; for in England, as in India, the power 
the Court to order the return of the goods is discretionar 
and ^usua lly when the goods are articles of commerce ar 

498, cited by Willes, J„ in Zdi l' V „“ arr,SOn < 1871 > L - « C 

Hose (1855) 17 C. B. 229, 104 ° 84 ; Holmes v. Wilson (1839) 

R. R. 008. 

(z) Cooper v. Shepherd (1840) 


- * ^ t/ y 

A. & E. 503, note at p. 511 
R. R. 492. 
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readily obtainable in the market, compensation in damages 
is regarded as an adequate remedy (y). 


In all the above cases, however, it is necessary that the 
judgment should be satisfied, for until it is satisfied the 
property remains in the plaintiff (z). 

Waiver of tort. — It is open, moreover, to the true 
owner to waive the tort if he wishes. So if a person buys 
goods from one who has no right to sell them, the true 
owner may treat the transaction as a sale by himself to the 
person who has obtained the goods and recover the price 
from him (a ) ; and as against the person who wrongfully sold 
the goods he may recover the proceeds of the sale in an action 
for money had and received (6). 


An election of this kind, however, when once made is 
final. If, therefore, the owner brings an action for the price 
or the proceeds of the sale and recovers judgment he cannot 
afterwards, even though the judgment remains wholly 
unsatisfied, treat the transaction as tortious and sue for 
damages for conversion or for the recovery of the goods (c) ; 
for by his own act he has admitted the lawfulness of the sale. 
Occasionally, however, his act may be ambiguous, and it 


(y) W hiteley v. Hilt (1918) 2 
K. B. 808, at pp. 819, 829, C. A. ; 
Cohen v. Roche (1927) 1 K. B. 
169, at pp. 179-181. See too 
Ex parte Drake (1877) 5 Ch. Div. 
866, at p. 871, C. A. At common 
law, owing to defective procedure, a 
defendant in an action of detinue 
could always satisfy the judgment 
by paying the appraised value of 
the goods and could not be compelled 
to return them. See Eberle's Hotels 
Co. v. Jonas (1887) 18 Q.B.D. 459, 
at p. 468, C.A. and cf. Pollock 
and Mulla, p. 757. The result was 
that a court of equity alone could 
enforce the return of a specific 
chattel, and it would not do so if 
damages provided an adequate 
remedy. Hence the rule as to the 
discretion of the Court, preserved 
in s. II (b) of the Specific Relief 
Act, 1877. See further a. 58 and 
notes thereto. 

(z) Brinsmeadv. Harrison, (1871) 


L. R. 6 C. P. 584; Ex parte Drake, 
supra. Ellis v. John Stenning & 
Son (1932) 2 Ch. 81. 

(a) See Dickenson v. Naul (1833) 
4 B. & Ad. 638 ; Allen v Hopkins 
(1844) 13 M. & W. 94 ; cf. Hill v. 
Perrott (1810) 3 Taunt. 274. 

(b) Arnold v. Chegue Bank (187 G) 
1 C.P.D. 578, at p. 585 ; Attorney 
General v. De Keyser's Hotel (1920) 
A. C. 508, at p. 556. 

(c) Smith v. Baker (1873) L. R. 
8 C. P. 350 ; Verschures Creameries 
v. Hull & Netherlands S. S. Co. 
(1921) 2 K. B. 608, C.A.; cf. Bradley 
v. Ramsay & Co. (1912) 106 L. T. 
771, C.A., where the Court held that 
the judgment was in substance 
a judgment by consent for the price 
of the goods, and consequently the 
property passed though the judg- 
ment remained unsatisfied, and 
in form the action was an action of 
detinue. 
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will then be a question of fact whether it amounts to an Ss. 
election or not (d). 4, 5 


Formalities of the Contract . 

5. (1) A contract of sale is made by an offer 

Contract of t0 ^ 01 Sel1 g°° ds f ° r a P ri(3e and 

Bale how made. the acceptance of such offer. The 

contract may provide for the immediate 
delivery of the goods or immediate payment of the 
price or both, or for the delivery or payment by 
instalments, or that the delivery or payment or 
both shall be postponed. 


(2) Subject to the provisions of any law for 
the time being in force, a contract of sale may be 
made in writing or by word of mouth, or partly in 
writing and partly by word of mouth or may be 
implied from the conduct of the parties. 


Formation of the 


contract of sale.— This 


scarcely requires comment. 


section 


Sub-section (1) emphasizes the consensual nature of a 
contract of sale, and consequently the parties may agree to 
such terms as they think fit. The different legal consequences 
which follow from a contract of sale according as it is a contract 
for the sale of goods on credit or not, a contract for the delivery 
of goods by instalments and the like, are dealt with under 
the appropriate sections. 


The real importance of sub-section (2) lies in the fact 
that it makes it clear that in India the provisions of section 4 
of the English Act, which reproduces with certain variations 
section 17 of the Statute of Frauds, have no application. 


For practical purposes, therefore, it may be said that in 
India a contract for the sale of goods may be in any form 
which shows that the parties were agreed, unless one of the 
contracting parties is a corporation. In such cases the 
contract may have to be under the seal of the corporation (e). 


(d) Smith v. Baker , supra, at , . A . n .. . . 

pp. 355-6; Rice v. Reed (1900) 1 As 6ee Pollock & 

Q. B. 54, CA. V Mulla > PP- 375-378. 
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If the contract be in fact reduced into writing, it is, 
like other contracts in writing, governed by the rules of 

evidence laid down by sections 65-66, and sections 91-92 
of the Indian Evidence Act, 1872 (/). 


The context makes it clear that “ implied ” in this section 
is used in the sense in which it is used in section 9 of the 
Indian Contract Act (g). Terms which are implied by law in 
a contract of sale are dealt with in later sections. 


Earnest. — The conclusion of a contract of sale is 
sometimes marked by the giving of earnest and this was 
expressly referred to in section 78 of the Indian Contract Act. 


With regard to the giving of earnest, attention may be 
called to the learned judgment of Sir Edward Fry, then a 
Lord Justice of Appeal, in Howe v. Smith ( h ). He says 

The practice of giving something to signify the conclu- 
sion of the contract, sometimes a sum of money, sometimes 
a ring (i) or other object, to be repaid or redelivered on the 
completion of the contract, appears to be one of great anti- 
quity and very general prevalence .... It was familiar to the 
law of Rome (where the rule was that a defaulting buyer 
forfeited the earnest-money, and a defaulting seller was 
bound to restore it two-fold) .... That earnest and part 
payment are two distinct things, is apparent from the 17th 
section of the Statute of Frauds, which deals with them as 
separate acts, each of which is sufficient to give validity to 
a parol contract” (j). 


(/) As to contracts partly printed 
and partly written, see Op. Cit., 
p. 65. As to falsification of a 
written contract contained, e.g., in 
bought and sold notes, see Durga 
Prosad Sureka v. Bhcijan Ball 
Lohea (1904) 31 Cal. 614, L. R. 
31 Ind. Ap. 122. 

(j7) Op. Cit., pp. 62-63. 

(h) (1884) 27 Ch. Div. 89, 101; cf. 
Farr Smith & Co. v. Messers Ld. 
(1928) 1 K.B. 397, 408-409. 

(*) The European wedding ring 
was originally given as a pledge 


on betrothal, arrarum nomine datus 
in mediaeval Latin. The modern 
engagement ring thus represents 
the more ancient custom. The 
Latin word arrha is represented by 
the old Northern English arles, of 
which earnest may be a variant 
form, but this is uncertain. See the 
words in the Oxford English 
Dictionary. 

( j) The distinction between part 
payment and earnest is preserved 
in s. 4 (1) of the Sale of Goods Act, 
1893, which has superseded the 17th 
section of the Statute of Frauds. 
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There is, however, nothing to prevent the same payment 
from being both earnest and part payment if such is the 
intention; and this is, in fact, under the conditions in common 
use in England, the character of the deposit on a sale of 
land. “ The deposit serves two purposes— if the purchase is 
carried out it goes against the purchase-money — but its 
primary purpose is this, it is a guarantee that the 
purchaser means business” (&). 


Earnest, whether given in money or not, must be some- 
thing of value really given by the buyer and kept by the 
seller ; a mere symbolic ceremony such as one party drawing 
a coin across the other’s hand will not do (/). This seems, 
indeed, plain enough without authority. 


When a deposit in the nature of earnest is paid on a 
contract for the sale of immovable property in British India, 
a vendor by whose default the sale goes off must return the 
sum so paid (m), but if the default is the purchaser’s the 
purchaser must lose it ( n ). Section 74 of the Indian Contract 
Act does not apply to such a deposit, and a stipulation for 
its forfeiture in case of breach is not one by way of penalty (o). 
But if on breach of the agreement by the purchaser the vendor 
resells the property, and sues to recover the loss arising on 
such resale, the deposit, although forfeited, is to be taken 
into account as diminishing the deficiency (p). See Pollock 
and Mulla, p. 780. The rule is no doubt the same for 


(k) Lord Macnaghten in Soper v. 
Arnold (1889) 14 App. Cas. 429, 435. 

(l) Blenkinaop v. Clayton (1817) 
7 Taunt. 597, 18 R. R. 002. 

(m) lbraliimbhai v. Fletcher (1896) 
21 Bom. 827, 853 ; Alokeshi Dassi v. 
Hara Chand Dass (1897) 24 Cal. 
897. 

( n ) Biahan Chand v. Bad ha 
Kiahan Das (1897) 19 All. 489; 
Roahan Lai v. The Delhi Cloth, etc., 
Co., Ld. (1910) 33 All. 1G6, 7 l.C. 
794 ; also iS ateaa Aiyar v. Anpavu 
(1913) 38 Mad. 178, 19 I. C. 462 ; 
Atul Chandra Kundu v. Sarat 
Chandra Laha (1919) 24 C.W.N. 
967, 59 l.C. 215. See also Municipal 
Board of Allahabad v. Tikandar 


Jang (1915) 38 All. 52, 30 I. C. 584, 
which turned upon the construc- 
tion of the conditions of sale : Lala 
Copal Daa v. Pandit Ratan Lai 
(1929) 5 Luck. 49, 117 I. C. 473, 
(’29) A. O. 254 (sale of a decree). 

(o) N ateaa Aiyar v. Appavu 
(1913) 38 Mad. 178, 19 I. C. 462 ; 
Veerayya v. Sivayya (1914) 27 
Mad. L. J. 482, 26 I. C. 121. See, 
however, Bhnnji Dalai v. Bombay 
Truat Corporation (1929) 54 Bom. 
381, 124 I. C. 800, (’30) A. B. 306. 

{p) Ockendcn v. Henly (1858) 
E. B. & E. 485, 113 R. R. 740 ; 
Shuttleworlh v. Clews (1910) 1 

Ch. 176 ; Vellor c Taluk Board v. 
Gopalaaami (1913) 38 Mad. 801, 26 
I. C. 226. 
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goods (q), but if the seller seeks to retain money prepaid by the 
buyer, on the contract falling through by reason of the buyer’s 
default, the onus is on the seller to show that it was paid as 
earnest money, that is, as a deposit by way of security (r). 


Subject-matter of Contract . 


6. (1) The goods which form the subject of 

Existing or a s co # n tract of sale may be either 
future goods existing goods, owned or possessed 

by the seller, or future goods. 

(2) There may be a contract for the sale of 
goods the acquisition of which by the seller depends 
upon a contingency which may or may not happen. 

(3) Where by a contract of sale the seller 
purports to effect a present sale of future goods, the 
contract operates as an agreement to sell the goods. 

Example. The section may be illustrated by the 
following example: 


A agrees to supply B with a quantity of turnip seed 
which B agrees to sow on his own land and sell the crop 
therefrom to A at a given price per bushel. This is an 
agreement for the sale of goods (s). 

Future goods.— Sub-section (1) does not require any 
comment or explanation, while sub-section (2) is merely a 
particular instance of the sale of future goods, and perhaps it 
would have been thought needless to enact it specifically but 
for the fact that in the case of Hibblewhite v. McMorine ( t ), 
an attempt was made to maintain the contrary on the 
authority of a ruling of Lord Tenterden at nisi prizes (u) 


(g) Muhammad Habib-Ullah v. 
Muhammad Shafi (1919) 41 All. 324, 
50 I. C. 948. See Piari Lai v. Mina 
Mai (1927) 50 All. 82, 102 I. C. 766, 
(’27) A. A. 621 (buyer recovering 
deposit) ; Subba Ayyar v. Munisami 
Ayyar (1927) 60 Mad. 161, 98 I. C. 
616, (’26) A. M. 1133 (forfeiture 
of deposit) ; Gowal Das Sidany v. 
Luchmi Chand Jhaivar (1930) 57 
Cal. 106, 125 I. C. 594, (’30) A. C. 
324 (forfeiture of deposit). 


(r) Satyanarayanamurthi v. 
Erikalappa (1926) . r 0 Mad. L. J. 
150, 92 I. C. 962, (’26) A. M. 410 ; 
Desu Rattama v. Kakaraparthi 
Krishna Murthi (1928) 54 Mad. L. J. 
40, 106 I. C. 482, (’28) A. M. 326. 

( s ) Watts v. Friend (1830) 10 
B. & C. 446, 34 R. R. 477. 

(t) (1839) 5 M. & W. 462. 

(u) Bryan v. Lewis (1826) Ry. 
& Moo. 386. 
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founded on some ground of supposed public policy, but as S. 6 
Alderson, B., observed, if such a ruling were followed “ it 
would put an end to half the contracts made in the course 
of trade.” Shortly afterwards the decision was approved 
and followed in a case involving other points also (v). 

No one has thrown any doubt on it since. 


Ready goods.— Parties may contract if they please 
for goods to be selected by the seller from a stock in his actual 
possession at the date of the contract, but any such intention 
must be clearly expressed ; the words “ ready goods ” do not 
bear that meaning in the Calcutta market (w). 


Failure of the contingency.— If the contingent event 
does not happen, the result must depend upon the agreement 
of the parties. The seller may contract absolutely to supply 
the goods, despite the uncertainty of his being able to acquire 
them, and in such a case he will be liable to pay damages 
if he fails to perform his contract ( x ) ; or the buyer may have 
to pay in any event, for “ a man may buy the chance of 
obtaining goods ” (y), and “ if a man should be foolish enough 
to make a purchase of a chance, he must perhaps abide by 
the consequence of his rashness ” (z) ■ or the contract may 
be made conditional on the happening of the contingency 
and if the condition is not fulfilled both parties will be dis- 
charged from their obligations, as in cases of a sale of goods 
to arrive (a) Sometimes such a condition will be im- 
plied (b) ; and such cases really form part of the law relating 
to impossibility of performance (c). 


(v) Mortimer v. McCallan (1840) 
G M. & W. 58, 55 R. R. 503, 513, 
517, 518 ; cf. Ajello v. Worsle it 
(1898) 1 Ch. 274. 

(wj) Mulchand Chandolia y. 
Kundanmull (1919) 47 Cal. 458, 
57 I. C. 140. The true meaning, it 
seems, is that the seller is in a 
position to deliver goods answering 
the description. 

(x) tiimond v. Draddon (1857) 
2 C. 13. (N.S.) 324, 109 R. R. 697 ; 
Hale v. Rawson (1858) 4 C. B. 
(N. S.) 85, 114 R. R. 632 ; Ganesh 
Das-lshar Das v. Ram Nath 
(1928) 9 Lah. 148, 111 I.C. 498, ('28) 
A. L. 20. 


{y) Buddie v. Green (1857) 27 

nAi Ex * 33 » at P- 34 > R. R. 

991, per Martin, B. 


( 2 ) Hitchcock v. Giddings (1817) 
4 Price 135, 18 R. R. 725, per 

Richards, C.B. ; cf. Hanks v. Palling 
(1856) 6 E. & B. 659, at p. 669, 
106 R. R. 752 ; C ovas v. Bingham 
(1853) 2 E. & B. 836, 95 R. R. 842. 

(a) See the cases collected in 
Benjamin on Sale, p. 608 et seq. 


(b) Howell v. Coupland % 
1 Q.B.D. 258, C.A. 


(1876) 


(c) Indian Contract Act, s. 56, 
Pollock & Mulla, pp. 327-39. 
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Wagering contracts. — A pretended contract under 
this sub-section may be merely a colourable device for gambling 
in the rise and fall of prices, and will therefore be void under 
section 30 of the Indian Contract Act ( d ). It takes two 
to make a gambling contract, however, and therefore if one 
party intends to make a valid contract and to deliver or 
accept the goods, as the case may be, at the agreed time, it 
will not be a void contract, even though to his knowledge 
the other party may have entered into it as a pure speculation 
without any prospect of being able to pay for or deliver the 
goods should the speculation turn out unfavourably. “If 
the evidence of the contract is such as to make the intentions 
of the parties material in the consideration of the question 
whether it is a wagering one or not, and those intentions are 
at variance, those of one party being such as, if agreed in by 
the other, would make the contract a wagering one, whilst 
those of the other would prevent it from becoming so, this 
want of mutuality would destroy the wagering element of the 
contract and leave it enforceable by law as an ordinary 
one” ( e ). Still less is it a wagering contract when both parties 
intend to deliver and accept the goods, whether at a price 
fixed by the contract, or at a price dependent on the market 
price on the date of the delivery of the goods, though each 
is aware that he may suffer a severe loss or reap a large 
profit, according as prices may rise or fall between the date 
of the making of the contract and the date fixed for its 
completion (/). But “ in construing a contract with a 
view to determining whether it is a wagering one or not, 
the Court will receive evidence in order to arrive at the 
substance of it, and will not confine its attention to the 
mere words in which it is expressed, for a wagering contract 
may be sometimes concealed under the guise of language 
which, on the face of it, if words were only to be considered. 


( d ) Pollock & Mulla, pp. 231-252, 
where the whole subject is fully 
discussed. 

(e) Per Hawkins, J., Carlill v. 
Carbolic Smoke Ball Co. (1892) 2 Q.B. 
484, at p. 491 ; Ironmonger v. Dyne 
(1928) 44 T. L. R. 497, C. A.; 
Thacker v. Hardy (1878) 4 Q.B.D. 


685, C. A. ; Forget v. Ostigny (1895) 
A. C. 318, P. C. ; Weddle Beck & Co. 
v. Hacked (1929) 1 K.B. 321 ; 

Kanwar Bhan-Sukha Hand v. 
Ganpat Iiai-Bam Jiwan (1926) 
7 Lab. 442, 94 I. C. 304, ( 26) A. L. 
318. 

(/) Barnett v. Sanker (1925) 41 
T. L. R. 660. 
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might constitute a legally enforceable contract” (g). The 
essence of a wagering contract is that one of the parties will 
win, and the other lose, on the happening of an uncertain 
event, in which neither has any interest, except that arising 
from the possibility of such gain or loss, and nothing is to be 
done in performance of the contract by either party except 
to pay the loss which constitutes the gain of the other, and 
consequently no delivery or acceptance of any goods there- 
under is contemplated by either party (gi). 


Future products of existing property.— Sub-section (3) 

lays down a rule which in English authorities is a wide rule in 
the law of property — “it is a common learning in the law that 
a man cannot grant or charge that which he hath not ” (h). 
But future products of existing property could at common law 
be granted ; of such things the grantor is said to have a poten- 
tial possession. “ He that hath (the land) may grant all fruits 
that may arise upon it after, and the property shall pass as 
soon as the fruits are extant ” (»). But the produce must be 
of existing property. “ A man cannot grant all the wool that 
shall grow upon his sheep that he shall buy hereafter ” (j). 

This rule cannot be said to have ceased, by reason of 
the pro vmons of the Act, to be of any moment. Its practical 
importance lies in the fact that the property in the future 
product will pass to the buyer, as and when it is identified 
by coming into existence, without any further act of appro- 

" Wlti r tllC , necessit y of invoking equity to P give 
to he buyer rights to the goods, which it sometimes finds 

S f r ble , ° f d0 (k ]’ and refU8eS t0 d0 as a g ai nst a legal 
titl e acquired for value and in good faith (l). Although 

I n\ Clnrl ill _ 7 • 71 7 77 ~~ 


n ( ^1 v * Carbolic Smoke Ball 

Co. (1892) 2 Q.B. at pp. 491-492. 
bee Gnzewood v. Blane (1851) 11 
C. B 526 ; Universal Stock Exchange 
v. Strachan (1896) A. C. 166. 

((7 1 ) Sulcdevdo88 Bamprasad v 

M KK T C t a l Urbh ^d 088 <k Co. 
(1927) 55 I. A. 32, 36; 51 Mad 96 

C* 29, ( : 28) A. PC. 30 (a^case*^of 
1)4 J Patti transactions in Madras). 

Stable Book, 
(16o /) Grants pi, 65, per Cur. - 
lAinn v. lliornton (1845) 1 (' r’ 
379, 386, 68 R. R. 727. * B ’ 

(i) Grantham y. Hawley (1615) 


ncni/o 2 addin 9 ton v. Bristow 

ln 8 , 01) ,, 2 o B * & P * 452 I Petch v. 
Butin ( 1846) 15 M. & W. 110. 

(i) Grantham v. Hawley , supra. 

Hus does not mean that he cannot 

make a binding contract to sell and 

deliver the wool when he has it, but 

that such a contract will create only 

personal rights, and not a right 

in rem , to the wool promised. See 
Chalmers, pp. 29-30. 

(*) In re Wait (1927) 1 Ch. 606, 

(0 Uoare v. Dresser (1859) 7 
H. L. C. 290, ns R. R. 154 . 
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therefore, the grant of the future product of existing property 
may, by virtue of the wording of the sub-section, be no more 
than an agreement to sell (m), it will, in the absence of any 
provision to the contrary in the contract, pass into a 
sale when the subject matter of the contract comes into 
existence (n). 


The rule extends only to natural produce, and not to 
after-acquired stock in trade or the like ; accordingly a bill 
of sale purporting to comprise all the goods “ now remaining 
and being, or which shall at any time hereafter remain or be ” 
in or about the grantor’s house at Z does not of itself pass 
property in after-acquired goods, and can be made to apply 
to them only by some specific act appropriating them to the 
grant (o). It may be doubted, too, whether it applies to such 
things as are produced by labour from potentially existing 
property, as butter or cheese to be made from the future 
milk of a herd of cows ; and perhaps in such cases the natural 
inference is that the parties do not intend the property to 
pass without some further act of appropriation (p). 

Equitable assignments. — At equity it is equally 
impossible to effect a present sale of future goods, but when 
the goods are sufficient^ identified the beneficial interest 
thereto will pass to the assignee and his rights will be protected 
and enforced by equitable remedies (q). 


The rules of this section do 
whether by way of security or 

(m) Even this is not quite certain, 
for it is arguable that such a product 
is not “ to be manufactured or 
produced or acquired by the seller ” 
and the sale of such a product may 
therefore come within the saving of 
s. 66 (e) as not being dealt with 
specifically by the Act. 

(n) The case of Langlon v. Higgins 
(1859) 4 H. & N. 402, 118 R. R. 
515, does not, it is submitted, 
militate against this view. In that 
case, there was an assignment of all 
future crops of oil of peppermint as 
security for an advance by the 
buyer ; and the buyer was in the 
habit of sending bottles to be filled 
with the oil. It could therefore 
be inferred that the intention of the 


not apply to such assignments, 
otherwise, and, in as much as 

parties was that the property in the 
oil should not pass until put into 
the bottles. Moreover, the oil had 
to be extracted from the crop by 
artificial means. 

(o) Lunn v. Thornton (1845) 1 
C. B. 379, 68 R. R. 727 ; cf. 
Robinson v. Macdonnell (1816) 5 
M. & S. 228. 

( p ) As to this see section 23 post. 

( q ) Holroyd v. Marshall ( 1861) 10 

H. L. C. 191, 138 R. R. 108; 

Collyer v. Isaacs ( 1881) 19 Ch. Div. 
342, C. A. ; Joseyh v. Lyons (1884) 
15 Q.B.D. 280, C. A. See also In re 
Wait (1927) 1 Ch. 606, C. A., where 
the question of equitable assign- 
ments was fully discussed. 
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suet an assignment does not at any time transfer ownership, 

but only a right on the part of the assignee to obtain the 

benefit of the right which has been assigned to him by the 

assignor, the subject is not properly before us here, and it 

will suffice to refer to a few passages of Lord Macnaghten’s 

judgment in the leading case of TaiVby v. Official Receiver (r). 

“ It h as l°ug been settled that future property, possibilities 

and expectancies are assignable in equity for value. The 

mode or form of assignment is absolutely immaterial 

provided the intention of the parties is clear. To effectuate 

the intention an assignment for value, in terms present 

and immediate, has always been regarded in equity as a 

contract binding on the conscience of the assignor, and so 

binding the subject-matter of the contract when it comes 

into existence, if it is of such a nature and so described as to 

be capable of being ascertained and identified The truth 

is that cases of equitable assignment or specific lien, where 

the consideration has passed, depend on the real meaning of 

the agreement between the parties. The difficulty, generally 

speaking, is to ascertain the true scope and effect of the 

agreement. When that is ascertained you have only to apply 

the principle that equity considers that done which ought 

to be done, if that principle is applicable under the circum- 
stances of the case.” 


Such applications of the equitable principle are liable 

to be complicated by the existence of imperative statutory 

rules as to particular kinds of transactions or dealings with 

particular kinds of property, as in England the Bills of Sale 

Acts, and care must be taken not to assume too hastily that 

t . 8 encral principle will have its normal operation in any 
given state of facts. J 


The general equitable principle in question has be. 

recognized and applied by Indian Courts. Thus, whe 

A at Virangam consigned goods to B at Bombay f 

sale on commission, and drew hundis against the goods whi. 

B accepted and paid, and it was arranged that B should pi 
himself the advances out of the sale proceeda of the » 

when he received and sold them, it was held that the agreemei 


(r M 18 » 3 ) 13 App. Cas. 523, at 
pp. o43, o47. See also Brandt's Sons 


& Co. v. Dunlop Rubber Co. (19C 
A. C. 454. 


S. 6 
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constituted a good equitable charge upon the goods, and 
that they could not therefore be attached by persons holding 
decrees against A , even though the goods had not yet come 
into the possession of B (s). There is a similar case in the 
High Court of Madras, where money was advanced by A to B 
to cut and prepare timber in a forest, and A was to pay himself 
the advances out of the sale proceeds of the goods when he 
received and sold them (£). 


7 . Where there is a contract for the sale of 


Goods perish- 
ing before mak- 
ing of contract. 


specific goods, the contract is void 
if the goods without the knowledge 
of the seller have, at the time when 


the contract was made, perished or become so 
damaged as no longer to answer to their description 
in the contract. 


Examples. — The section may be illustrated by the 
following examples : — 


(1) Sale of a cargo of corn. Unknown to the seller the 
cargo had before the sale become heated and in consequence 
had been landed at an intermediate port and sold by the 
master of the ship. The first-mentioned sale is void ( u ). 


(2) Sale of 600 tons, more or less, being the entire parcel 
of nitrate of soda expected to arrive by a certain ship, at a 
stated price per cwt. from the quay. Unknown to the seller 
the goods had, before the contract was made, when lying 
at the port of loading, been destroyed by flood following 
an earthquake. The sale is void (v). 


(3) Sale of 700 bags of nuts, identified by marks, 
lying in a named warehouse. Unknown to the seller, before 
the sale 109 of the bags had been stolen. The sale is void 
and the buyer cannot be compelled to take the remainder (w). 


(a) Velji Hirji <k Co. v. Bharmal 
(1896) 21 Bom. 287 ; Palaniappa 
v. Lakshmanan (1893) 16 Mad. 429 ; 
Baldeo Par shad v. Miller (1904) 31 
Cal. 667 (mortgage of indigo 
cakes to be manufactured hereafter). 

(/) Maradugula v. Kotala (1911) 
21 Mad. L. J. 413, 9 I. C. 255. 


(u) Couturier v. Hastie (1856) 
5 H. L. C. 673, 101 R. R. 329. 

( v ) Smith v. Myers (1871) L. R. 7 
Q. B. 139, Ex. Ch. 

(w) Barrow Lane <k Ballard , Ld . 
v. Phillips Co., Ld. (1929) 1 K.B. 
574. 
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Non-existence of the subject-matter of the con- S. 7 

tract. — This section, it will be observed, applies both to sales 
and to agreements to sell. It corresponds to section 6 of the 
English Act and is declaratory of the common law. “ The 
rule has been established for many years that where a contract 
relates to specific goods which did not then exist, the case is 
not to be treated as one in which the seller warrants the 
existence of those specific goods, but as one in which there 
has been a failure of consideration and mistake” (x). 

The English Act does not contain the words “ or become 
so damaged as no longer to answer to their description in the 
contract.” The addition of these words removes any doubt 
as to whether the section applies to such a case, though 
probably even without them it would be held to do so, for 
as Lord Ellenborough characteristically put it in a case relating 
to insurance, “ it surely cannot be less a total loss because the 
commodity subsists in specie, if it subsists only in the form 
of a nuisance” ( y ). 


From the state of the authorities in England, indeed, 
it may be said that the section will apply not only to 
cases where the goods have been destroyed or have been so 
damaged as no longer to answer to their description, but also 
to cases where the seller is irretrievably deprived of them, 
as when they have been stolen or lawfully requisitioned by 
the Government or have, in some other way, been lost and 
cannot be traced (z). 


Non-existence of part of the goods sold.— -The section 

would also apply where two or more specific things are sold 


(X) lb. at p. 582, per Wright, J. 
{y) Cologan v. London Assurance 
Co. (1816) 5 M. & S. 447, 455, 17 
R. R. 390. There is no reason to 
suppose that the decision in Coutu- 
rier v. Hastie , supra , example (1), 
would have been different if the 
master had not actually sold the 
wheat. The same rule applies in cases 
relating to contracts of affreight- 
ment ; Asfar v. Blundell (1896) 1 
Q. B. 123, C. A. (dates contaminated 
with sewage so as to be unsaleable as 

dates, though they could be used 
for making spirits); Duthie v. Hilton 


(1868) L. R. 4 C. P. 138 (cement 
through being wetted turned into 
a solid block and so losing its 
character as cement). 

( z ) Barrow Lane <Sb Ballard v. 
Phillips, supra ; Shipton Anderson 
d- Co. v. Harrison { 1915) 3 K. B. 676, 
682. Compare the Marine Insurance 
Act, 1906, s. 57. “Where the 
subject-matter insured is destroyed, 
or so damaged as to cease to be a 
thing of the kind insured, or where 
the assured is irretrievably deprived 
thereof, there is an actual total loss.” 
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S. 7 an entire price or otherwise under an entire contract 

and one or more of them has or have perished at the date of 
the contract (a). Thus in the case of Barrow Lane & Ballard 
v. Phillips (6) the buyer who had given bills in payment of 
the price of the whole 700 bags was held entitled to repudiate 
the whole contract and could not be made liable on the bills 
or be compelled to accept what was left of the bags. From 
this it follows that the seller could not be compelled to deliver 
what was left, and equally the buyer if he had actually paid 
the whole or part of the purchase price could recover it, 
as on a total failure of consideration : unless indeed he 
had actually received and used part of the goods. For these 
he would have to pay at the contract rate (c). This is but 
reasonable, for if the buyer w r ere compelled to accept or the 
seller to deliver what was left of goods bought and sold 
under an entire contract, the Court would in effect be 
substituting the contract made by itself for the one made 
by the parties. 

Knowledge of the parties. — The knowledge of the 
seller is the important consideration, for the contract is 
void if the goods have perished without his knowledge. It 
does not therefore matter what was the knowledge of the 
buyer — not that it is likely that any one w r ould agree to buy 
goods which he knew to have perished. On the other hand 
if the seller, knowing the goods to have perished, agreed to 
sell them, he would be liable in damages if the buyer did not 
know of this fact, as in other cases where a person promises 
for valuable consideration to do something which he knows 
he cannot perform (d). In the highly improbable event 
of both knowing that the goods had perished the contract 
would, on general principles, be void (e). 


(а) Benjamin on Sale, p. 153, 
quoted with approval and applied 
by Wright, J., in Barrow Lane cfc 
Ballard v. Phillips , supra. This 
was also the rule in the civil law. 
Si duos quis servos emerit pariler 
uno pretio , quorum alter ante vendi- 
tionem mortuus est, neque in vivo 
constat emptio. Dig. 18, 1, 44. 

(б) Supra, example (3). 

(c) This happened in Barrow Lane 
& Ballard v. Phillips , supra , the 


buyer having received some of the 
591 sacks which were left: but no 
question arose as to these. In 
effect this amounted to a new 
contract to be inferred from the 
actual delivery and acceptance of 
the goods. Cf. s. 37 (1). 

( d ) Bell v. Lever Bros., Ltd. (1932) 
A. C. 161, 217, per Lord Atkin. 

(e) Indian Contract Act, s. 66 ; 
Pollock & Mulla, p. 327 et seq. 
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Sale of part of an identified stock— The section 
does not apply to a contract of sale of generic goods : but 
it has been suggested that it applies to the case where there 
is a sale of part of an identified stock, as “50 cases of tea 
out of a 100 cases now in a certain warehouse,” and at 
the time of the contract that stock had perished (/). This 
involves giving the words “ specific goods ” a meaning 
different from that given in the definition ; and certainly 
an agreement to sell goods forming part of an existing stock 
is not generally regarded as the sale of specific goods (g). 
Perhaps, therefore, it would be more in accordance with proper 
rules of construction to sav that such a case would fall within 
the general principles of section 20 or section 56 of the Indian 
Contract Act and to confine the operation of this section to a 
contract for the sale of specific goods as defined by the Act (A). 

Usage. — The provisions of this section may be negatived 
by express agreement or by usage of a particular trade. The 
seller, for instance, may be entitled by custom to appropriate 
goods to the contract and the buyer may be bound to accept 
such appropriation although the goods were lost when it was 
made (i ) . This section has no application to a c.i.f. contract 
when goods answering to the description have been put on 
board (j). 


8 . Where there is an agreement to sell specific 

Goods perish- § oods ’ and subsequently the goods 
ing before sale without any fault on the part of 

m^nMo se ^ er or t> u y er perish or become 

so damaged as no longer to answer to 
their description in the agreement before the risk 
passes to the buyer, the agreement is thereby avoided. 


(/) Chalmers, p. 31, approved by 
Wright, J., obiter in Barrow Lane, 
etc. v. Phillips , supra. 

( ( J ) See section 18. The goods are 
“ specifically described ” rather than 
specific. See further the notes to 
the following section. 

(h) See Pollock & Mulla, p. 328. 
It would be a case where 44 a specific 
subject-matter is assumed by the 
parties to exist” and is ‘‘accident- 
ally destroyed ” within the prin- 


ciple of Taylor v. Caldwell (18G3) 3 

B. & S. 826,129 R.R. 573 ; Howell v. 

Coupland (1876) 1 Q.B.I). 258, C.A ; 
Kirnjilal Monohardas v. Durga- 
prasad Debiprosad (1919-20) 24 

C. W.N. 703, 58 I. C. 761. 

(i) Produce Brokers Co. v. 
Olympia Oil & Cake Co. (1917) 
1 K. B. 320, C.A. 

(j) As to the c.i.f. contract, see 
notes to s. 39. 
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^ li * The section may be illustrated by the 

iollowmg examples : — J 

. , , Contract for the sale of a horse on the condition 
that the buyer should have it for eight days for trial and be 
at liberty to return it at the expiration of that period if 
he did not find it suitable. The horse dies without any 
fardt on the part of either party three days after it had been 
delivered to the buyer for trial. The contract is avoided (k). 

(2) Contract for the sale of a specific parcel of wheat 
lying in a warehouse, payment to be made within seven 

y* a £ a iiist transfer order, the wheat to remain the property 
of the seller in the meantime. Before the expiration of the 
seven days the wheat is lawfully requisitioned by the Govern- 
ment. The contract is avoided ( l ). 

(3) a grees with A to buy a horse from him for a stated 

sum and to fetch and take it away on a day named, the bargain 

being for ready money. Shortly before the day named 

B comes back, rides the horse and asks A as a favour to keep 

him for another week, saying that at the end of the week 

he will call and pay for it. Before the end of the week the 

horse dies. The contract is avoided and A must bear the 

loss, for there has been no delivery to B and no transfer of 
ownership (m). 

Goods perishing after the contract is made.— This 

section reproduces section 7 of the English Act with the 
addition of the words “ or become so damaged as no longer 
to answer their description in the agreement ” (n) and, unlike 
the previous section, deals with a case where the goods are 
m existence at the time of making the contract, but perish 
without the fault of either party before the risk has passed 
to the buyer (o). From the nature of the case, therefore, 
this section is confined to agreements for sale and cannot 
apply to executed contracts of sale. 

Under this section the contract is not void ab initio as 
under the previous section, but avoided by the perishing 

(m) Tempest v. Fitzgerald (1820) 

3 B. & Aid. 680, 22 R. R. 526. 

{n) See note to section 7. 

(o) See section 26. 


(k) Elphick v. Barnes (1880) 5 
C. P. D. 321. ' 

(Z) In re Shipton Anderson dk Co. 
Harrison Bros. (1915) 3 K. B. 
676. 
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of tie goods, and rights vested before that event will not 
be affected ; so that if, for example, there be a day fixed by 
the contract for the payment of the price, irrespective of 
delivery, and the goods do not perish until after that day, 
the seller may recover it or retain it if already paid (p). Other- 
wise all obligations under the contract are dissolved, and, 
at any rate if the section is confined to the case of an agreement 
to sell specific goods within the meaning of the definition, 
it is apprehended that the same results will follow from the 
avoidance of the contract as follow under section 7. If, 
therefore, the contract be for the sale of two or more things 
under an entire contract, the perishing of some of them 
would avoid the whole contract; and “perish” will have the 
same meaning as in the previous section. 


The basis of the section is that the perishing is not due 
to the wrongful act or default of either party ; if either 
party is to blame for the loss or destruction of the woods 
he will be liable for their non-delivery or will have to pay 

the price, as the case may be, and this section must be read 
subject to section 31, as well as section 26. 


Specific goods.— It has been suggested that in this 
section also “ specific goods ” has a wider meaning than 

that given in the definition and may be extended so as to 
include unascertained goods which form a part of a specific 
subject matter, whether existing at the time that the contract 
is made or to come into existence thereafter (q) ; and this 
suggestion is supported by the language used by the learned 
Judges in the case of Howell v. Couphnd (r). In that case the 
defendant in March agreed to sell to the plaintiff 200 tons of 
regent potatoes of a specified size, grown on land belonging to 
the defendant at a named place, at £3 10s. per ton! to be 

and ° Ct0ber and P aid for ^ taken 
y- At that time the defendant had some 68 acres ready for 

o sown and were fully sufficient 

0 A f !°i? th !? 200 t0ns ln an ordinar y season; but, with- 
was attar T IT Part ° f th ° defenda nt, in August the crop 

only deliver about 80 tons. In an action by the buyer for 


(p) Cf. section 55 (2). 

(q) Chalmers, p. 31. 


(r) (1874) L. R. 9 Q. B. 462; 
(1876) 1 Q. B. D. 258, C. A. 
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S. 8 breach of contract it was held, in these circumstances, that 

the defendant was not liable for failure to deliver the remainder. 
Blackburn, J., described the contract as a contract for the 
delivery at a future time of “ a specific thing, so far as this, 
that it is for the delivery of a portion of a specific thing. 
It is just like the case of a contract for the purchase of 10 
or 100 tons of a cargo of goods out of a particular ship to 
arrive, which must be so many tons out of the bulk on board 

the ship named The principle of Taylor v. 

Caldwell ( s ), which was followed in Appleby v. Myers (l) in 
the Exchequer Chamber, at all events, decides that where 
there is a contract with respect to a particular thing, and 
that thing cannot be delivered owing to it perishing without 
any default in the seller, the delivery is excused. Of 
course, if the perishing were owing to any default of the seller, 

that would be quite another thing Had the 

contract been simply for so many tons of potatoes of a parti- 
cular quality, then, although each party might have had in 
his mind when he made the contract this particular crop of 
potatoes, if they had all perished, the defendant would still 
have been bound to deliver the quantity contracted for ; for 
it would not have been within the rule of a contract as to a 
specific thing (u). But the contract was for 200 tons of a 
particular crop in particular fields, and therefore there was 
an implied term in the contract that each party should be 
free if the crop perished ” (i>). 

And Hellish, L.J., in the Court of Appeal said, “ This 
is not like the case of a contract to deliver so many goods 
of a particular kind, where no specific goods are to be sold ; 
here there was an agreement to sell and buy 200 tons out 
of a crop to be grown on specific land, so that it is an 
agreement to sell what will be and may be called specific 
things. Therefore neither party is liable if the performance 
becomes impossible ” (w). 

It may well be that the section in the English Act to 
which this section corresponds was based upon Howell v. 

Yuills (1921) 1 K. B. 219 ; Hayward 
Brothers v. Daniel (1904) 91 L. T. 
319 

(v) L.R. 9 Q.B. at pp. 465-466. 

(w) 1 Q. B. D., p. 262. 


(5) (1863) 3 B. & S. 826, 129 
R. R. 673. 

( t ) (1867) L.R. 2 C. P. 661. 

( u ) Cf. Re Thornett <Ss Fehr and 
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Coupland , and perhaps was intended to reproduce it ; and the 
contention that “specific goods’’ in this section included 
a portion of a specific thing was urged in the case of In re 
Wait ( x ) for the purpose of showing that that expression was 
capable of the same meaning in section 58 (y). That view was 
accepted by Sargant, L.J., in his dissentient judgment, but it 
was rejected by the majority of the Court, who held that 
the phrase “ specific goods” in section 58 (y) and, incidentally, 
in this section, bore the meaning given in the definition ; 
and as regard Howell v. Coupland , Atkin, L.J., expressed the 
opinion that it fell within section 4 (2) (z), as being a case 
of an agreement for the sale of future goods, subject to the 
condition that the subject-matter should come into and con- 
tinue in existence, or would be covered by general principles 
of law, retained by section 66 (a). It would, therefore, 
appear that the section applies ouly to an agreement for the 
sale of specific goods within the meaning of the definition, 
and there are so many cases to which the section can apply 
without extending the meaning of the phrase “ specific goods ” 
as to make it impossible to say that to limit it to the meaning 
given in the definition is repugnant to the context. 

Other causes which prevent the performance of the 
contract, such as supervening illegality by reason of a 
declaration of war, or Act of Parliament and the like, fall 
within the general rule relating to impossibility of perform- 
ance and not within this section, which is a particular instance 
of that rule peculiar to the sale of goods (b). 


The Price. 


9 . ( 1 ) The price in a contract of sale may be 

fixed by the contract or may be left 
of price. tainment to be fixed in manner thereby agreed 

or may be determined by the course of 
dealing between the parties. 


(*) (1927) 1 Ch. 600, C.A. 

( V ) k* 52 of the English Act. 

(z) S. 5 (2) of the English Act. 
(a) S. 62 of the English Act. 
In India these provisions are 
contained in s. 56 of the Indian 
Contract Act. 


(b) See Pollock & Mulla, 
pp. 327-339 ; and for a careful 
analysis of the different matters 
which will “ frustrate ” a contract 
see Blackburn Bobbin Co. v. T. 
Allen rfc Sons (1918) 1 K. B. 540, 
per McCardie, J. 


Ss. 

8,9 
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(2) Where the price is not determined in 
accordance with the foregoing provisions, the buyer 
shall pay the seller a reasonable price. What is a 
reasonable price is a question of fact dependent 
on the circumstances of each particular case. 


Ascertainment of the price. — It lias already been seen 
that in order that a contract may be a contract of sale, it is 
essential that it should provide for the payment of a money 
consideration for the goods. It is not, however, necessary 
that the contract should specify the amount ; the parties 
may leave the price to be determined by such other method 
as they please (c) and when it is so determined the position 
is the same as if the parties had fixed it by the contract 
itself ( d ). The price, however, may be fixed in such a manner 
as to make the contract a wagering contract, in which case 
it will be unenforceable (e). 


Moreover, by English law “ a contract for the sale of a 
commodity in which the price is left uncertain is, in law, a 
contract for what the goods shall be found to be reasonably 
worth ” (/), and, consequently, even when the contract is 
silent as to the method by which the price is to be determined, 
an agreement to pay a reasonable price will be implied : 


(c) For examples see Churchill v. 
Wilkins (1786) 1 T. R. 447 (con- 
tract by seller to deliver “ all bis 
tallow at 4s. per stone and so much 
more as the buyer paid to any 
other person ”) ; Cannan v. Fowler 
(1853) 14 C. B. 181 (“at a fair 
value and in the event of a dispute 
at an amount to be fixed by arbitra- 
tion”) ; Orchard v. Simpson (1857) 
2 C.B. (N. S.) 299, 109 R. R. 688; 
Charrington Co. v. Wooder (1914) 
A. C. 71 (“fair market price”). 
See also IV. T. Lamb & Sons v. 
Coring Brick Co. (1932) 1 K. B. 710, 
717, 720, C. A. As to course 
of dealing see Re Marquis of 
Anglesey, Willmot v. Gardner (1901) 
2 Ch. 548, C. A. (agreement to 
pay interest) ; Brown v. Byrne 
(1854) 3 E. & B. 703, 97 R. R. 
715 (discount). 


(d) Birchgrove Steel Co. v. Shaws 
Brow Iron Co. (1891) 7 T. L. R. 
246, H. L. (“average of weekly 
official prices ” — buyers refused to 
accept) . Urquhart Lindsay & Co. 
v. Eastern Bank, Ltd. (1922) 1 K.B. 
318 (price to be increased if cost of 
labour and materials increased — 
buyers refused to pay increased 
price). 

(e) Rourke v. Short (1856) 5 E. & 
B. 904, 103 R. R. 798. 

(/) Hoadly v. M'Laine (1834) 10 
Bing. 482, 487, 38 R. R. 510, 514, 
per Tindal, C.J., confirmed (not 
that further authority is needed) by 
Willes, J., in Joyce v. Swann (1864) 
17 C. B. (N. S.) 84, p. 102, 142 
R. R. 258 and cf. Valpy v. Gibson 
(1847) 4 C. B. 837, 72 R. R. 740. 
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and what is implied by law is as strong to bind the parties S. 9 
as if it were under their hand ( g ). 

Reasonable price. — What is a reasonable price is a ques- 
tion of fact to be determined according to the circumstances of 
each particular case. Where the goods are such that there 
is a market price for them, the market price will be evidence 
of what is a reasonable price between the parties, though not 
conclusive, as accidental circumstances may make the current 
price unreasonable in the particular transaction (h). A 
subsequent fixing of the price by agreement of the parties is 
very strong evidence of what they think and therefore of what 
for them is reasonable. In principle it seems to be strictly 
nothing more, unless the circumstances are such that it operates 
as a novation, but no question of actual importance appears 
to arise on this. Difficulty may occasionally arise in the 
application of the rule, as, for instance, when goods have been 
shipped so as to pass the risk of the buyer, but the exact price 
is to be determined by weighing or measuring the goods on 
their delivery from the ship. In such cases, “ where 
the price is not ascertained and it could not be ascertained 
with precision in consequence of the thing perishing, never- 
theless the seller may recover the price, if the risk is 
clearly thrown on the purchaser, by ascertaining the amount 
as nearly as you can ” (i). 


Price to be subsequently arranged by the parties.— 

Section 8 of the English Act, which this section reproduces, 
as originally drafted also provided that “ the price might be 
left to be fixed by subsequent arrangement,” so that if there 
was a sale at a price to be subsequently agreed on by the 
parties there would be a valid contract; as there is a valid 
contract of insurance “ at a premium to be arranged,” for 
if no arrangement is made a reasonable premium is payable (j). 


(g) lloadly v. M'Laine, supra. 
This doctrine appears to be peculiar 
to English law. The civil law did 
not recognize it, and if the contract 
failed to fix the price, or specify the 
manner in which it was to be ascer- 
tained, it was not a contract of sale. 
See Benjamin on Sale, pp. 162-3, 
and Chalmers, p. 34. 


(/<) Acebal v. Levy (1834) 10 Bing. 
376, 383, 38 R. R. 469. 

(i) Martineau v. K itching (1872) 
L. R. 7 Q. B. 436, at pp. 455-6, 
per Blackburn, J., cf. Castle v. 
Play ford (1872) L. R. 7 Ex. 98, at 
pp. 99-109, Ex. Ch. 

(j) Marine Insurance Act (1906), 
s. 31. 
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in ^ ose words, however, were struck out in committee (k) 
1U and it would therefore appear that, if the arrangement is that 
the goods shall be sold at a price to be subsequently agreed, 
there is no concluded contract, for such a stipulation has the 
effect of impliedly excluding an agreement to pay a reasonable 
price, and reserving an option as to the price, which is an 
essential element in the contract (/). 

Presumabl} r , however, if the goods were actually delivered 
and accepted under such an arrangement, the buyer would 
have to pay a reasonable price (m). 


10 . ( 1 ) Where there is an agreement to sell 

Agreement to goods on the terms that the price is 

tion at vaIua ' be fixed by the valuation of a third 

party and such third party cannot 
or does not make such valuation, the agreement is 
thereby avoided : 


Provided that, if the goods or any part thereof 
have been delivered to, and appropriated by, the 
buyer, he shall pay a reasonable price therefor. 


(2) Where such third party is prevented from 
making the valuation by the fault of the seller or 
buyer, the party not in fault may maintain a suit 
for damages against the party in fault. 


Price to be fixed by valuation. — One of the methods of 
ascertaining the price is to leave it to be determined by the 
valuation of a third party, and this section specifically deals 
with that method. As under such a contract there is no 
other means of fixing the price, the contract is conditional 
on its being so fixed, and consequently if the valuation does 


(k) Chalmers, p. 34. 

(l) Benjamin on Sale, p. 159 
and see Loftus v. Roberts (1902) 
18 T. L. R. 532, C. A. and cases 
there cited ; cf. Hillaa & Co. v. 
Arcos, Ltd. (1931) 36 Com. Cas. 
353, C.A. (reversed on the facts in 
the House of Lords) referring to the 
case of May d: Butcher v. The 
King, unfortunately not reported. 


in which the point under discussion 
arose and was decided by the House 
of Lords in accordance with the view 
above expressed. See Law Quarterly 
Review Vol. 48 (July 1932) p. 310, 
et seq. 

(m) cf. Rose and Frank v. 
Crompton Bros. (1925) A. C. 444, 
and the provisions of the next 
section. 
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not take place there is no contract, and presumably if 
the proposed buyer has paid any money under it in respect 
of the goods, he may recover it as on a total failure of consi- 
deration, though, as provided by the section, if the buyer 
has received and taken as his own (n) any part of the goods, 
he must pay a reasonable price for them. If a time is fixed 
by the contract for the appointment of a valuer, it is usually 
of the essence of the contract, so that if the valuer is not 
appointed by that day, the contract is avoided (o) ; and if a 
particular person is named or appointed as a valuer, the task 
of valuing cannot be delegated to another (p). Neither party, 
therefore, is liable at all if, without his default, the valuation 
does not take place, and even if one of the parties wrongfully 
prevents the valuation from taking place, the only remedy 
for the other party is an action for damages for preventing 
the valuation. Moreover, there being no contract, equity 
cannot decree specific performance ( q ), though in cases where 
the Court is of opinion that the appointment of the valuer 
is not of the essence of the contract (as in an agreement 
between partners that one shall take over the assets of the 
partnership from the other at a valuation) it may ascertain 
the value for itself and decree specific performance after 
so ascertaining the price (r). In appropriate cases too it 
may make a mandatory order on the party obstructing the 
valuation to allow the valuation to proceed (s). 


Completion and questioning of valuation.— The 

valuation is completed when everything necessary for the 
valuation has been ascertained and no more remains to be 
done but the arithmetical calculation (t). It may, however, 
be questioned if the valuer has proceeded on a wrong standard, 

or taken into account things which by the agreement ought 
to have been omitted. 


(n) This is the meaning of the 
term “appropriated” in the pro- 
viso. It is not used in the technical 
sense which it bears in s. 23. The 
proviso is based upon Clarke v 
Westrope (1856) 18 C. B. 765* 
107 R. R. 507. 

(o) Tew v. Harris (1847) 11 Q. B. 
7, 75 R. R. 270. 

(2>) Ess v. Trustcolt (1837) 2 M. & 


W. 385, 46 R. R. 630. 

(?) Vickers v. Vickers (1867) 
L. R. 4 Eq. 529. 

(r) Dinham v. Bradford (1870) 
L. R. 5 Ch. App. 519. 

(s) Smith v. Peters (1875) L. R. 
20 Eq. 611. 

(t) Gordon v. Whitehouse (1856) 
18 C.B. 747. 


S. 10 
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1 rt A ^ "• . — r - _ _ ^ "I ^ ^ must be 

distinguished from arbitration which pre-supposes a dispute, 

and moreover, is something in the nature of a judicialpro- 
ceeding so that it may amount to misconduct on the part of 
the arbitrator to refuse to hear evidence. A valuer, however 
is not bound to do so («). Consequently if an actual dispute 
has arisen about the price, a reference to a third party to 
settle it may amount to a submission to arbitration, and, 
on the other hand, a valuation may be included in an arbitra- 
tion clause m a contract or in a reference to arbitration (v). 

Valuation by two valuers.— Where the agreement 
provides for a valuation by two valuers, one to be appointed 
by each party, notice of the appointment by each must be 
given to the other (w). A valuation by one valuer only in 
such a case is no valuation, unless it is expressly agreed 
that if one of the parties fails to appoint a valuer, or that 
valuer refuses to act, or is prevented from acting, the valuer 
appointed by the other party may make the valuation by 
himself (x). In such cases it is frequently agreed that if 
the two valuers cannot agree on the value' they may refer 
the matter to an umpire, but even in such a case the reference 
to the umpire does not of itself amount to a submission to 
arbitration, and his decision is not necessarily an award (if). 
If valuers accept the appointment for reward, they will be 

liable in damages to the parties for neglect or default in 
performing their duties (z). 


Conditions and Warranties . 


11. Unless a different intention appears from 

the terms of the contract, stipulations 

time! atl ° ns as as time of payment are not deemed 

to be of the essence of a contract of 


(u) Bos V. Helsham (18G6) L. R. 
2 Ex. 72; Re Carus-Wilson and 
Greene (1886) 18 Q. B. D. 7, C. A.; 
Re Bawdy (1885) 15 Q.B.D. 426, 
C. A.; Re Hammond and Waterlon 
(1890) 62 L. T. 808. As to arbitra- 
tion generally, see Pollock and 
Mulla, pp. 220-228. 

(<-’) Steivart v. Williamson (1910) 
A. C. 455. 


(w) Thomas v. Fredricks (1S47) 
10 Q.B. 775, 74 R. R. 502 ; Tew v. 
Harris (1847) 11 Q.B. 7, 75 R.R. 270. 
(.r) Tew v. Harris , supra. 

( y ) Re Carus- Wilson and Greene, 
supra. 

(z) Jenkins v. Belhatn (1855) 15 
C. B. 168, 100 R. R. 297 ; Cooper v. 
Shuttleworth (1856) 25 L. J. Ex. 
114, 105 R, R. 340. 
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sale. Whether any other stipulation as to time is 
of the essence of the contract or not depends on the 
terms of the contract. 


Examples. — The section may be illustrated by the 
following examples : — 


(1) Sale of some stacks of oak on the seller’s ground, 
upon the terms that they might remain there for four months 
and the buyer should pay for them within twelve weeks of the 
contract. The seller on the expiration of the twelve weeks 
demanded the price which the buyer failed to pay. Later 
the buyer asked for further time which the seller refused to 
give, and said that as the buyer had not paid he should not 
have the stacks. The buyer later tendered the price, but the 
seller refused to accept it and subsequently resold the stacks. 
The buyer was held entitled to recover in an action of trover (a). 

(2) Sale of a perishable cargo c.i.f. Lisbon, payment 
to be made by cash in London in exchange for bill of lading 
and insurance policy. Shortly after the arrival of the ship 
at Lisbon the seller tendered the documents to the buyer 
in London, but the buyer failed to pay. The seller was held 
entitled to treat the contract as repudiated ( b ). 


(3) Sale of goods c.i.f. Antwerp, October shipment 

subject to a term in the contract that whatever the differeno 

of the shipment might be in value from the grade type o 

description specified, the buyers should not be entitled to reiec 

the delivery. Owing to a strike at the port of loading th« 

goods were not shipped until November. The buyers wen 
held entitled to reject (c). 


(4) Sale of goods to be shipped and bill of lading 
t datet L P^cember- January . Goods were shipped 

2nd Ua Tt 30 k h bUt tLe biH ° f lading was dated Febru£ 

Znd - the buyer was held entitled to reject (d). 

t)avT^on? U i atl ° n l aS t0 time of Payment.— As puncti 
payment does n ot go to the whole consideration of the sa 

(а) Martindale v. Smith (1841) 

1 Q. B. 389, 55 R. R. 285. 

(б) Ryan v. Ridley Co. (1902) 

8 Com. Cas. 105. 

(c) J. Aron dc Co. v. Comptoir 
5 


Wegimant (1921) 3 K. B. 435. 

( d ) In Re General Trading Cc 
Van Stolk' 8 Commissiehandel (l! 
1C Com. Cas. 95. 


S. 11 
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S. 11 the failure by the buyer to pay on the appointed day does not, 

as a rule, entitle the seller to treat the contract as repudiated (e), 
though he may be entitled to withhold delivery until the 
price is paid and re-sell the goods if the buyer does not pay 
or tender the price within a reasonable time (/). Conse- 
quently if before such re-sale the buyer tenders the price, 
even though it be on a date after the date named in the contract 
the seller cannot, in the absence of a stipulation to the contrary, 
treat the contract as at an end and refuse to allow the buyer 
to have the goods : and a subsequent re-sale by him will 
be tortious (g). 

The parties may, needless to say, stipulate that the time 
of payment shall be of the essence of the contract (A), and 
in a c.i.f. contract, where the stipulation is cash against 
documents, a refusal by the buyer to pay on tender of the 
documents will entitle the seller to treat the contract as 
repudiated and immediately to sue the buyer for non-accept- 
ance (i). And where the contract is for delivery of goods 
by instalments, each instalment to be paid for on delivery, 
failure to pay for one instalment may entitle the seller to 
repudiate the contract (j). 


Stipulations as to time of performance of other 

terms. — As the Act deals with all kinds of contracts of sale, 
and not only with the contracts of commerce, the enactment 
as to stipulations as to time, other than as to the payment 
of the price, is necessarily put in somewhat general language. 
If a man orders a suit of clothes, a promise by the tailor 
that he shall have it by a certain date would not, generally 
speaking, be of the essence of the contract, though it might 
be if he was ordering court dress for the purpose of attending 
a Court on a particular day. But in the case of commercial 
contracts although occasionally stipulations as to time may 


(c) Martindale v. Smith , supra, 
example (1). 

(/) See ss. 47 and 54. 

(g) Martindale v. Smith , supra ; 
Mersey Steel db Iron Co. v. Naylor, 
Benzon db Co. (1884) 9 App. Cas. 434, 
at p. 444 ; Payzu , Ltd. v. Saunders 
(1919)2 K. B. 581, C. A. 

(A) Ebbw Vale Steel db Iron Co. v. 


Blaina Iron <Ss Tinplate Co. (1901) 
6 Com. Ca. 33 C.A.; Baldeo Doss 
v. Howe (1881) 6 Cal. 64; Bum de 
Co. v. Morvi State (1926) 30 Cal. 
W. N. 145, 90 I. C. 52, (’25) A. PC. 
1 88 

(i) Biddell Brothers v. E. Clemens 
Horst db Co. (1912) A. C. 18 ; Ryan 
v. Ridley, supra, example (2). 

O') S. 38 (2). 
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not be of the essence (&), the usual rule is that they are, and 
as regards such contracts, as pointed out by McCardie, J., in 
Hartley v. Hymans (l), “ this section gives a very slender 
notion of the existing law, and it is well to remember 
section 61 which provides inter alia : ‘(2) the rulesof the common 
law, including the law merchant, save in so far as they are 
inconsistent with the express provisions of this Act .... shall 
continue to apply to contracts for the sale of goods’ (m ) . 
Now the common law and the law merchant did not make the 
question whether time was of the essence depend on the terms 
of the contract, unless indeed those terms were express on the 
point. It looked rather to the nature of the contract and the 
character of the goods dealt with. In ordinary commercial 
contracts for the sale of goods the rule clearly is that time is 
prima facie of the essence with respect to delivery: see per Lord 
Cairns, L.C., in Bowes v. Shand (n), per Cotton, L.J., in Reuter 
v. Sala (o) and per Lord Esher, M. R., in Sharp v. Christmas (p). 
In Raton (Sc Sons v. Payne <Sc Co. ( q ), however, it was held 
by the House of Lords that in a contract for the sale and delivery 
of a printing machine time was not of the essence.” The 
learned Judge concludes by quoting, with approval, the 
passage in Blackburn on Sale “in mercantile contracts 
stipulations as to time (except as regards time of payment) 
are usually of the essence of the contract ” (r). 


in a contract of sale 

f goods to arrive,” as to the time at which the seller shall 
notify the name of the ship on which they are expected (*), 


(k) Kidston <fr Co. v. Moneeau 
Ironworks Co. (1902) 86 L. T. 556, 
7 Com. Cases 82. 

(6 (1920) 3 K. B. 475, 483. 

(to) The corresponding provision 
m this Act is contained in a. 66 (e). 

App * Ca3 ‘ 455 > 463 » 
464 (sale of rice). 


239, 249 


(°) (1879) 4 C.P.D. 

(sale of pepper). 

(P) (1892) 8 T. L. R. 687 (sale of 
potatoes). 

(?) (1897) 35 S. L. R. n 2 . 
ihis was an isolated transaction 


and not one on which many others 
might depend, as in the usual 
commercial transactions. 

(r) Cf. Pollock and Mulla. 
pp. 324-6 ; Bhudar Chandra v. 
Beits (\W>) 22 Cal. L. J. 566, 33 
I. C. 347 ; Delhi Cloth Mills 

XT*' on £ anhia (1913 > Pun i- Rec. 
No. 80, 285, 19 I. C. 93 ; Balaram. 

irm v - Govinda Chelty (1925) 
49 Mad. L. J. 200, 91 I. C. 257, (’25) 
A. M. 1232. ' 

< s) Busk y. Spence (1815)4 Camp. 

? 09 ; <1854) 9 EX - 
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S. 11 stipulation as to the date of shipment ( t ), as to the date that 

a bill of lading bears or shall bear ( u ), or as to the date of the 
clearance of the ship on which the goods are loaded (v), are all 
usually of the essence of the contract. 

The courts of equity in England in dealing with contracts 
for the sale of land do not regard time of the essence of the 
contract except in peculiar circumstances (w), but an attempt 
to introduce this doctrine into the law relating to the sale 
of goods after the passing of the Judicature Act, 1873, on the 
ground that the rules of equity prevailed over the rules of 
common law, decisively failed. “ It was argued,” said 
Cotton, L. J., in dealing with that proposition (x) “ that the 
rules of courts of equity are now to be regarded in all Courts, 
and that equity enforced all contracts though the time fixed 
therein for completion had passed. This was in cases of 
contracts such as purchases and sales of land, where, unless 
a contrary intention could be collected from the contract, 
the Court presumed that time was not an essential condition. 
To apply this to mercantile contracts would be dangerous 
and unreasonable.” 

In the cases decided before the English Act, stipulations 
as to time, such as the time of shipment or delivery, were 
often spoken of as part of the description of the goods ; but 
both the English Act and this Act treat the two conditions 
as distinct and they cannot now be regarded as the same 
thing. “ I agree ” said McCardie, J., in the case of Aron 
& Co. v. Comptoir Wegimont (y) “ that in one sense the time 
of shipment is part of the description of the goods. Indeed 
in Bowes v. Shand (z) Lord Cairns said : ‘ That is part of 
the description of the subject-matter of what is sold.’ So it 

is, I agree, in one sense, but the express 

requirement of a contract that goods shall be shipped at a 

(l) Bowes v. Shand (1877) 2 App. Landauer (1925) 42 T.L.R. 142; 

Cas. 455; Aron Co. v. Comptoir Finlay v. Kwik (1929) 1 K. B. 

Wegimont, supra. As to the 400, C. A. 

meaning of “ shipment ” see ( v ) See Thalmann v. Texas Star 
Mowbray Robinson Co. v. Rosser Flour Mills (1900) 82 L.T. 833, C.A. 

(1922) 91 L. J. K. B. 524, C. A. ; (u>) See Pollock and MuJla, 

Foreman & Ellams v. Blackburn pp. 323-4. 

(1928) 2 K. B. 60. (x) Reuter v. Sala (1879) 4 

( u ) Re General Trading Co. A; C.P.D. 239, at p. 249, C. A. 

Van Stalk's Comrnissiehandel , (y) Supra, example (3) at p. 440. 

supra, example (4) ; cf. Berg v. (z) 2 App. Cas. 455, 4G8. 
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particular period is a good deal more than a mere descrip- 
tion of the goods within sec. 13 of the Sale of Goods Act, 
1893 (a ) ; it is an express term of the contract independent 
of that which is generally known as the description of the 

goods: it is, I think, a condition precedent that the 

goods shall be shipped as required by the contract.” Accord- 
ingly it was held that the buyer, notwithstanding the 
clause precluding him from rejecting the goods for errors 
in the description, might reject the goods as they were 
shipped late. 

Waiver of the stipulations. — Stipulations as to time 
may be waived by the party in whose favour they are inserted 
either expressly or by implication, and if he does so he cannot 
afterwards treat the failure to comply with them by the other 
party as giving a right to rescind the contract (b). There can, 
strictly speaking, be no waiver after breach, but to accept 
goods, though delivered late, is often spoken of as a waiver 
of the condition, but more strictly it is an accord and 
satisfaction of the right of action which the breach has given. 
Under section 55 of the Indian Contract Act to do so without 
protest precludes any right of action for the late delivery. 
That section also governs cases of contracts of sale where 

the stipulations as to time are not of the essence of the 
contract (c). 


12 . (1) A stipulation in a contract of sale 

Condition and wit1 ^ referen ce to goods which are the 

warranty. subject thereof may be a condition 

or a warranty. 


(2) A condition is a stipulation essential to the 
main purpose of the contract, the breach of which 
gives rise to a right to treat the contract as repudiated. 


(3) A warranty is a stipulation collateral to 
the main purpose of the contract, the breach of which 


(а) S. 15 of this Act. 

(б) Hickman v. Haynes (1875) 
L. R. 10 C. P. 598 ; Potts & Co. 
v. Brown , Macfarlane <Sc Co. (1925) 
30 Com. Cas. 64, H. L. ; Levey 
v. Goldberg (1922) 1 K. B. 688; 


Muhammad Habib Ullah v. Bird 
Co. (1921) 48 I. A. 175, 43 All. 257, 
63 I. C. 589, (’22) A.PC. 178. 

(c) See Pollock and Mulla, 
pp. 323-326. 


Ss. 
11, 12 
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S. 12 gives rise to a claim for damages but not to a right to 

reject the goods and treat the contract as repudiated. 

(4) Whether a stipulation in a contract of sale 
is a condition or a warranty depends in each case 
on the construction of the contract. The stipulation 
may be a condition, though called a warranty in 
the contract. 

Conditions and warranties. — This section is in effect 

an additional definition or interpretation section and supplies 
a want long felt in India. 

At the time when the Indian Contract Act was passed 
the phrase “ warranty ” had been and was used with several 
different meanings and shades of meaning, and the difficulty 
had been increased by some of those meanings overlapping 
some of the meanings of the word “ condition.” The Indian 
Contract Act used the word “ warranty ” in this ambiguous 
sense and did not define it. The result was that the Courts 
had to decide on the construction of each section whether 
the word “ warranty” was used in the strict sense in which 
it was used in English law, as it was in section 117, or in the 
wider sense of the English “ condition,” as it was in 
section 118(d). The present Act avoids this confusion and uses 
the words “ condition” and “ warranty ” and draws a clear 
distinction between the two. Full discussion on these points 
may be found in the works of Sir William Anson and 
Sir Mackenzie Chalmers, and the following summary must 
here suffice. 

In the first place it is to be borne in mind that a contract- 
ing party is bound to perform his contract according to its 
terms, to deliver the specific goods, if he sold ascertained 
goods, or to supply goods answering the description in the 
contract if he contracted to sell goods not ascertained. Offer 
of a thing different from what was contracted for is not a 
breach of one term, but a total failure to perform the contract. 

“ If a man offers to buy peas of another, and he sends him 
beans, he does not perform his contract, but that is not a 

(d) See Buck v. Goverdhandas Vehnahomed (1930) 32 Bom. L. R. 
(1922) 24 Bom. L. R. 991, 70 I. C. 454,458, 126 I. C. 312, (’30) A. B. 
877, (’23) A. B. 92 ; Nagardas v. 249. 
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warranty ; there is no warranty that he should sell him peas ; S. 12 
the contract is to sell peas, and if he sends him anything else 
in their stead it is a non-performance of it '’(e). The existence 
of special conventional provisions as to this or that part of 
the contract does not derogate from the duty of performance 
as a whole. 


Express conditions. — Now the parties, if such is their 
will, may put the contents of any particular statement, 
or promise, which passes between them, on the same footing 
as the description of the thing contracted for, so that if 
it is not made good by the party undertaking it, the failure 
is deemed to be a total failure of performance, and the other 
is wholly discharged at least, and may in addition recover 
damages for such failure of performance. This is a condition 
in the proper sense and sub-section (2) so defines it. 

Express warranties.— There may also be, and there 
occur in common practice, auxiliary promises or undertakings 
of which the breach is not intended to avoid the contract, 
but only to give a remedy in damages. These are warranties 
in the proper sense, and the sense in which sub-section (3) 
defines the term. 


Representations. — An affirmation as regards the goods 
in order that it may amount to a stipulation must be part 
of the contract; if it is not, it is only a representation, the 
untruth of which will not, in the absence of fraud, give rise 
to an action for damages (/), though it may enable the other 
party to rescind the contract (g), and sometimes a represen- 
tation may amount to a condition precedent to the formation 
of the contract, so that, if it be untrue, the other party is 
discharged from all liability (h). It must therefore depend 
upon the intention of the parties whether an affirmation 
made at the time of, or during the negotiations for, the 


(c) Lord Abinger, C. B., in Chanter 
v. Hopkins (1838) 4 M. & W., at 
p. 404, 51 R. R., at pp. 654-G55, 
approved in Ex. Ch. ; Azemar v. 
Casella (1867) L. R. 2 C. P., at 
p. 679 ; Drummond v. Van lnaen 

(1887) 12 App. Cas. 284. 

(/) See for example Hopkins v. 
Tarujueray (1854) 15 C. B. 130, 100, 
R. R. 271 ; Harrison v. Knowles 


Faster (1918) 1 K. B. 608, C. A. 
For a full discussion see Benjamin 
on Sale, pp. 686-705, where all the 
cases are collected. 

(g) Indian Contract Act ss. 18 & 
64; Pollock & Mulla, pp. 119-125, 
365-380. 

( h ) Bannerman v. White (1861) 
10 C. B. (N. S.) 844, 128 R. R. 953. 
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S. 12 sale, is to be treated as a condition, a warranty or 

a mere representation : and although an assertion made 
by the seller of a fact unknown to the purchaser may 
be strong evidence that it was intended as a warranty (*) 
it is not necessarily so in law (j). A statement made after 
tiie contract is completed, however, does not amount to a 
warranty, unless there is some fresh consideration given for 
it, as in the absence thereof there is no consideration to 
support it (A). Similarly if the stipulation be part of the 
contract, it must again depend on the intention of the 
parties, to be inferred from all the circumstances of the case, 
whether it be a condition or a warranty ( l ) ; and the mere 
fact that it is called a warranty will not necessarily prevent 
it from being a condition (m). 

But a condition may include a warranty, that is to say, 
a seller s undertaking may be such that the buyer may waive 
it as a condition by accepting performance or otherwise, 
but may still have a remedy in damages for the failure in 
that particular undertaking (n). 

Implied conditions and warranties. — Although the 

parties may have used no express words that would create 
such a stipulation, the law annexes to many contracts con- 
ditions, the breach of which may be treated by the buyer 
as avoiding the contract, or if he exercises his right of waiver, 
as giving a right to damages. These are called implied 
conditions and are enforced on the grounds that the law 
infers from all the circumstances of the case that the parties 
intended to add such a stipulation to their contract, but did 
not put it into express words ( o ), and it is such implied 
conditions that are dealt with in sections 14-17. 

The existence of an implied condition of warranty may be 
rebutted by proof of facts which show a contrary intention. 

(?) De Lassalle v. Guildford (1901) I B. & S. 751, 124 R. R. 794; Bentsen 

2 K. B. 215, at p. 221, C. A. v. Tnylor (1893) 2 Q. B. 274, at 

( j ) Heilbut Symons d; Co. v. p. 280, C. A.; Harrison v. Knowles da 

Buckleton (1913) A. C. 30, per Foster (1 917) 2 K. B. 606, at p. 610. 
Lords Haldane and Moulton. (w) Sub-section (4). Barnard v. 

(!•) Per Holt, C. J., Lysney v. Faber (1893) 1 Q. B. 340, C. A. 

Selby (1705) 2 Lord Raymond (?i) See section 13. 

1118; Ro scoria v. Thomas (1842) (o) See The Moorcock (1889) 14 

3 Q. B. 234, 61 R. R. 216. P. D. 64, at p. 68, per Bowen, L. J. 

(1) Behn v. Burness (1863) 3 
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Confusion has been created in this branch of the law, which 
is avoided by the Act, by use of the term “ implied warranty ” 
to denote what is really an implied condition. Sometimes, 
however, a warranty in the strict sense of the term is 
implied by law where no inference would arise of an implied 
condition (p). 

13 . ( 1 ) Where a contract of sale is subject to 

When condi- an 7 condition to be fulfilled by the 
tion to be treat- seller, the buyer may waive the con- 
as warranty. diti on or elect to treat the breach of 

the condition as a breach of warranty and not as a 
ground for treating the contract as repudiated. 

(2) Where a contract of sale is not severable 
and the buyer has accepted the goods or part thereof, 
or where the contract is for specific goods the property 
in which has passed to the buyer, the breach of any 
condition to be fulfilled by the seller can only be 
treated as a breach of warranty and not as a ground 
for rejecting the goods and treating the contract 
as repudiated, unless there is a term of the contract, 
express or implied, to that effect. 

(3) Nothing in this section shall affect the case 

ol any condition or warranty fulfilment of which 

is excused by law by reason of impossibility or 
otherwise. 

Voluntary waiver of a condition.— As appears 
Irom the previous section, the failure of the seller to fulfil 
a condition to be performed by him entitles the buyer to 
treat the contract as repudiated, and to refuse to accept the 
goods, and, if he has already paid for them, to recover the 
pnce. IS or is this right put an end to by the mere fact that 
the goods have been delivered to him, for he has the right 

1 ? 77T * h ? m {q) and t0 re i ect them < if on that examination 
he hnds that they are not according to contract. It is always 

however, open to a party to a contract to dispense with the 

ill) Section 13 (2). | ( ? ) Section 41, and compare s. 17 (2). 


Ss. 
12, 13 
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S. 13 performance of a stipulation inserted therein for his sole 

benefit, and it is well established in English law that a buyer 
may, if he wishes, retain the goods, though he has the right 
to reject them ? and none the less rely on the breach of the 
condition as entitling him to pecuniary compensation (r), 
which he may recover by the different methods pointed out 
by section 59. In that case, however, he remains liable to 
the seller for the price. In some systems this right of election 
does not exist, as used to be the case in Scotland, therefore 
in such systems the buyer cannot keep goods which he is 
entitled to reject and claim damages ; in other words by 
waiving the performance of the condition he waives it for all 
purposes. This may occur in certain cases in Indian law, 
as when the buyer voluntarily extends the time for delivery, 
or accepts the goods without protest though tendered after 
the stipulated time. 

Compulsory waiver of a condition. — The buyer, 

however, may, besides thus voluntarily electing to waive 
the performance of the condition, preclude himself from 
relying upon its non-performance as a repudiation by the 
seller of the contract by doing some act which amounts 
to an acceptance (s) of the goods, or (where the contract is 
an entire contract) part of the goods, e.g ., by exercising some 
right of a proprietary character over them such as by directing 
delivery to be made to third parties ( t ), or reselling part of 
them without examination (u ) : or he may accept them, because 
the examination has not revealed some latent defect, or has 
failed to show that they are not of the stipulated description (v ) . 
In such cases the buyer is in the same position as if he had 
voluntarily and intentionally waived the performance of the 
condition, and can only rely upon his right to claim damages 
from the seller. This rule is but an instance of the general 
rule of law, that though a party to a contract may refuse to 
perform his promise, if the other party has failed to perform 


(r) See Mondel v. Steel (1841) 
8 M. & W. 858, 58 R. R. 890. 

( s ) For the meaning of accept- 
ance see s. 42. As regards sever- 
able contracts see s. 38. 

($) Haridas v. Kalumull (1903) 
30 Cal. 649. 


(w) Hardy dc Co. v. Hiller ns 
(1923) 2 K. B. 490, C. A. 

( v ) Naqardas v. Velmahomed 
(1930) 32 Bom. L. R. 454, 126 I. C. 
312, (’30) A. B. 249 ; Jatindra Chan- 
dra Banerjee v. Muralidhur (1926) 
43 Cal. L. J. 126, 94 I. C. 873, (’26) 
A. C. 749. 


WAIVER OF A CONDITION. 


75 


a condition upon which that promise was made dependent, g jjj 
yet, if he accepts a substantial part of that which was to be 
performed in his favour, he can no longer refuse to do his 
part, for in the latter case there has not been a total failure 
of the consideration for his promise: and “ where a promise 
goes only to part of the consideration and a breach of it may 
be paid for in damages ” it is an independent promise, and the 
breach of it does not absolve the promisee from performing 
his part of the contract, and he is therefore confined to his 
right to recover damages for that breach (w). 


Results of waiving a condition. — A warranty being 
a stipulation which is collateral to the main purpose of the 
contract never goes to the whole consideration, and for this 
reason the buyer’s promise to pay the price is not dependent 
upon its performance and a breach of it therefore does not 
entitle him to repudiate the contract, but he must rely upon 
the remedies provided by section 59. It is, therefore, a con- 
venient method of expressing the legal results of this particular 
instance of the general rule to say that the buyer may elect 
or be compelled to treat the breach of the condition as a 
breach of warranty, but this does not mean that the condition 
becomes a warranty, but only that the legal remedies for the 
breach of the condition become limited to the remedies which 
exist in the case of a breach of warranty. Hence a term 
m the contract expressly excluding warranty does not affect 

the buyer’s right to recover damages for "the breach of a 
condition ( x ). 


(w) Notes to Pordcuje v. Co/e, 1 
Wms. Saunders (1871), p. 552, 
citing Boone v. Eyre (1777) lHy. Bl. 
273 (a) “ Where A by deed con- 
veyed to B the equity of redemption 
of a plantation in the West Indies, 
together with the stock of negroes 
upon it in consideration of £500 
and an annuity of £100 for life and 
covenanted that he had a good title 
to the plantation, was lawfully 
possessed of tho negroes and B 
should quietly enjoy : and B 
covenanted that A well and truly 
performing all and everything 
therein contained on his part to be 
performed, he would pay the 


annuity ; in an action by A against 
B on this covenant, the breach 
assigned was the non-payment of 
the annuity ; plea that A was not 
at the time legally possessed of the 
negroes on the plantation, and so 
had not a good title to convey. 
The Court of King’s Bench on 
demurrer held the plea to be ill, 
and added that if such a plea were 
allowed, any one negro not being 
the property of A would bar the 
action”. 

(x) Wallis v. Pratt (1911) A.C. 
394 ; Baldry v. Marshall (1925) 1 
K.B. 260, C.A. 
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Unless, however, the buyer has thus accepted a part 
of the benefit of the execution of the contract in his favour, 
or waived the performance of the condition, the condition 
must, in the case of a contract for unascertained goods, be 
fully complied with by the seller, and the buyer cannot be 
called upon to accept the goods with an allowance for a 
partial failure to perform it. Thus, where the goods actually 
delivered are not of the quality stipulated for, evidence is 
not admissible of a custom of the trade which requires the 
buyer to accept the goods with an allowance for inferior 
quality, such a custom being inconsistent with the express 
terms of the contract (y). 

Sale of specific goods. — In the case of the sale of 
specific goods, however, the case is more difficult, and the 
language of sub-section (2), which reproduces section 11 (1) (c) 
of the English Act, is somewhat obscure. Since the case of 
Street v. Blay (z) it has been treated as well settled in English 
law that the purchaser cannot avoid the sale of a specific 
chattel, except under an express condition in the contract 
or for fraud, after the property has passed (a) and the property 
may and often does pass before delivery and acceptance (6), 
and stipulations, which, in the case of unascertained goods, 
might be regarded as conditions were, in the case of specific 
goods, regarded as warranties only. \ Thus in speaking of a 
clause in a contract that goods should be similar to sample, 
Blackburn, J., said, “ Generally speaking, when the contract 
is as to any (i.e., unascertained) goods, such a clause is a 
condition going to the essence of the contract; but when the 
contract is as to specific goods, the clause is only collateral 
to the contract, and is the subject of a cross action, or matter 
in reduction of damages ” (c). Similarly “ If a specific thing 
has been sold, with a warranty of its quality, under such 
circumstances that the property passes by the sale, the vendee, 
having been thus benefited by the partial execution of the 
contract, and become the proprietor of the thing sold, cannot 


(y) Ruttonsi Rowji v. Bombay 
United, Spinning & Weaving Co ., 
Ltd . (1916) 41 Bom. 518, 538-540, 
37 I. C. 271. 

(z) (1831) 2 B. & Ad. 456, 36 
R.R. 626. 

(a) See Ueilbutt v. Hickson (1872) 


L.R. 7 C.P. 438, at p. 449 ; Behn v. 
Burness (1863) 3 B. & S. 751, at 
pp. 755-6, 124 R. R. 794, 797. 

(6) See section 20. 

(c) H ey worth v. Hutchinson (1867) 
L. R. 2 Q. B. 447, 451. 
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treat the failure of the warranty as a condition broken (unless S. 13 
there is a special stipulation to that effect in the contract: 
see Bannerman v. White ( d ) ), but must have recourse to 
an action for damages in respect of the breach of warranty. 

But in cases where the thing sold is not specific, and the 
property has not passed by the sale, the vendee may refuse to 
receive the thing proffered to him in performance of the 
contract, on the ground that it does not correspond 
with the descriptive statement, or, in other words, that 
the condition expressed in the contract has not been 
performed” (e). 

The section is, perhaps, intended to express and may 
possibly be construed as giving effect to this rule of the common 
law, and if this is the correct interpretation the provisions 
of sections 16 and 17, in so far as they relate to a sale of specific 
goods, must be read subject to it. ' Specific goods may, however, 
be sold by description (/), and it is conceived that, when 
this is the case, such stipulations will, as in the case of the 
sale of unascertained goods, amount to conditions though 
the goods are specific, and the provision relating to the sale 
of specific goods, whatever its precise effect, will only apply to 
those cases in which the buyer does not rely upon the descrip- 
tion. The language, however, is not very happy, and logically 
comes very near to being a contradiction in terms; for if the 
property passes despite the non-fulfilment of the stipulations, 
the stipulations are not conditions at all, whereas if the 
stipulations are conditions, the property does not pass if they 
are not fulfilled, unless the buyer waives their performance 
by accepting the goods or otherwise. It is suggested, indeed, 
that the section has in view cases where the property passes 
by the buyer’s subsequent acceptance of the goods ( g ), but it 
can be objected to this interpretation, in the first place that 
the sub-section contains no such limitation, and in the second 
that there would appear to be no reason for dealing thus 
specially with specific goods, as the result of the buyer’s 
acceptance is sufficiently dealt with by sub-section (1) and the 
remaining words of this sub-section. There does not appear, 
however, to have been any judicial interpretation of this 

JO C. B. N. S. 844. (/) See note to section 15. 

\ e ) Per Curiam , Behn v. Bur - 

ness, supra, at pp. 755-756. (9) See Benjamin on Sale, p. 589. 
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i q S i'/i P r0 Vlsl0n > and consequently no confident view can be expressed 

Id, 14 upon its exact meaning and effect. 

Impossibility of performance.— Sub-section ( 3 ) does 

not mean that the buyer can be called upon to perform his 

lf a condition to be performed by the seller is not 
fulfilled by reason of its having, at the time of the contract 
or subsequently, become impossible of performance ; for what- 
ever be the reason for the non-performance (unless it be due 

r° i^r* 3 faU ^ t °* t * le buyer), the buyer is released from 
liability (h). It merely saves the rights of the seller, in 

appropriate cases, to rely upon the impossibility as an excuse 
to himself, if sued by the buyer (i). 

. sub-section, however, is wide enough to cover cases 

in which the default of the buyer renders the performance 
of the condition impossible ; in such cases the buyer cannot 
rely upon the non-performance of the condition and is deemed 
to have waived it and therefore is in the same position as if 
it had been fulfilled (j). He may, indeed, waive the perform- 
ance of all conditions by repudiating his own obligations (k). 
or by incapacitating himself from carrying them out (l). 


14. In 

Implied under* 
taking as to title, 
etc. 


a contract of sale, unless the circum- 
stances of the contract are such as to 
show a different intention there is — 


(a) an implied condition on the part of the 
seller that, in the case of a sale, he has a 
right to sell the goods and that, in the case 
of an agreement to sell, he will have a right 
to sell the goods at the time when the 
property is to pass ; 


(b) an implied warranty that the buyer shall 

have and enjoy quiet possession of the 
goods ; 


( h ) See Benjamin on Sale, p. 584. 

(i) Indian Contract Act, s. 56, 
Pollock & Mulla, pp. 327-339. 

(j) Indian Contract Act, a. 53, 
Pollock & Mulla, pp. 318-319. 

(k) Cort v. Ambergate Ry. Co. 
(1851) 17 Q.B. 127, 85 R.R. 369; 


Jureidini v. National British 
Insurance Co. (1915) A.C. 499. 
See further note to s. 60. 

(1) Inchbald v. Western Neilgherry 
Coffee Co (1864) 17 C. B. N. S. 
733, 142 R.R. 603. 
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(c) an implied warranty that the goods shall S. 14 
be free from any charge or encumbrance 
in favour of any third party not declared 
or known to the buyer before or at the time 
when the contract is made. 


Examples. — The section may be illustrated by the 
following examples : — 


(1) Sale of a motor car. After the buyer had used it 

for some months it was discovered that the car was stolen 

and the buyer was compelled to return it to the true owner. 

The buyer was held entitled to recover the price from the 
seller (m). 


(2) The seller sold to the buyers a quantity of tins 
of condensed milk bearing the name “ Nissly Brand ; ” this 
was an infringement of a registered trade mark of a firm of 
manufacturers of condensed milk. The buyers, in order to 
make use of the goods, were compelled to remove the labels 
and then sold the goods unlabelled at the best price which 
they would fetch. The sellers were held to have committed 
a breach of the implied condition that they had a right to 
sell, and also of the implied warranty that the buyers should 
have and enjoy quiet possession of the goods ( n ). 


Seller responsible for title. — It was formerly said 

that by the common law the seller of goods was not bound 
unless by express agreement to answer to his title to the 
goods sold, but the exceptions allowed to the supposed rule 
were in the modern authorities of more importance than 
the rule, and in 1851 Lord Campbell, C.J., definitely said 
tliat the exceptions had well-nigh eaten up the rule (o). It 
was admitted that there was an “ implied warranty of title ” 
if the seller affirmed the goods to be his own, and he was 
deemed to make that affirmation when goods were sold at a 
shop or warehouse where the seller usually dealt with such 


K B^SOO^A* V * Dival1 C&23) 2 

(n) Niblett , Ltd. v. Confectioners 
Materials , Ltd. (1921) 3 K.B. 


387, C.A. 

(o) Sims v. Marryat (1851) 
Q B. 281, 85 R.R. 462. 


17 
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S. 14 goods. Further, it was allowed that on a sale of unascertained 

goods, the seller answered for his title (p). On the whole it 
seemed to be the modern common law, and it is certainly 
so held in America, that the occasions when the seller does not 
warrant his title are really exceptional. One class of such 
occasions is where the seller is executing an authority given 
by law which overrides the general owner’s title, as on the 
sale of a forfeited pledge by a pawnbroker ( q ), or goods taken 
in execution by a sheriff (r), or where he derives his title 
through a sale under such authority. There may also be an 
understanding in fact between the parties that the seller is 
dealing only with such interest as he may have ; in that case 
the implied condition is on general principles excluded (5). 
However this may be, the present section, based upon 
section 12 of the English Act, has given effect to the 
modem view. The inclusion of the words in the section 
“ unless the circumstances of the contract are such as to 
show a different intention ” preserves recognition of the 
exceptional cases like that of the sale of goods taken in 
execution ( t ), and the Indian authorities have followed the 
English rule (u). The title which the seller must have is 
the complete right of disposal, and therefore “ if he can be 
stopped by process of law from selling,” as when the sale 
of the goods infringes a patent or trade mark of third 
persons, “he has not the right to sell” (v). If the buyer 
has in fact some use of the goods before the seller’s want 
of title is discovered, the breach of contract and failure of 


(p) See Eichholz v. Bannister 
(1864) 17 C.B.N.S. 708, 142 R.R. 
694, and citation thereof in Framji 
v. Hormasji (1877) 2 Bom. 258, 
263. 

( q ) Morley v. Attenborough (1849) 
3 Ex. 500, 77 R.R. 709. 

(r) Ex parte Villars (1874) L. R. 
9 Ch. App. 432, 437, but an express 
assertion that the goods are the 
property of the execution debtor 
will amount to a warranty to the 
buyer to the extent, at all events, 
of the purchase money in the hands 
of the sheriff or execution creditor; 
Framji v. Hormasji (1877) 2 Bom. 
258. And the sheriff is liable if he 
knows that he has no title to sell ; 


Peto v. Blades (1814) 5 Taunt. 
657, 15 R.R. 609. 

( 5 ) Bagueley v. Hawley (1867) 
L.R. 2 C.P. 625, where the Court 
was divided in opinion upon the 
fuels 

(t) See per Atkin, L.J., Niblelt v. 
Confectioners Materials Co. (1921) 
3 K.B., at p. 401. 

(u) Dor db Ally Khan v. Executors 
of Khajah Moheoordeen (1878) 3 
Cal. 806, 813, L.R. 5 I. A. 116— 
a sheriff selling property taken in 
execution does undertake that he is 
acting within his jurisdiction, ib. 

( v ) Niblett v. Confectioners 

Materials Co. (1921) 3 K. B. 387, 
C. A., example (2), at p. 398. 
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consideration on the seller’s part are not affected (w). As 
regards the position of an auctioneer, see the note to section 64. 

Warranty for quiet enjoyment. — In a case relating 
to immovable property (x), Lord Ellenborough thus distin- 
guished the covenant for title and the covenant for quiet 
enjoyment “ The covenant for title is an assurance to the 
purchaser that the grantor has the very estate in quantity 

and quality which he purports to convey The covenant 

for quiet enjoyment is an assurance against the consequences 
of a defective title and of any disturbances thereupon and 
this covenant is not broken until there is an actual 
disturbance, either by the lawful act of some third party or 
by any act of the vendor or those claiming under him ; and 
“ probably this warranty resembles the covenant for quiet 
enjoyment of real property by a vendor who convevs as 
beneficial owner in being subject to certain limitations', and 
only purports to protect the purchaser against lawful acts 
of third persons and against breaches of the contract of sale 
and tortious acts of the vendor himself ” (y). Since, however 
the condition as to title amounts to an undertaking by the 
seller that he has the complete right of disposal of the goods 
and the condition is broken if by reason of the seller’s defec- 
tive t lt l e the buyer is subsequently disturbed in his possession 
of the goods by the lawful act of a third party, this warranty 

S whlT ? T Ch Ca8eS ’ SUper2uous - An<1 regards cases 

Efficient Y UC} T ECt ’ tlle bu y er wouW appear to have a 
sufficient remedy under section 31 and need not rely on this 

mphed warranty : and similarly with respect to other breaches 

of contract or tortious acts of the seller. It is therefore 

not easy to see what remedies the buyer has by reason of this 

warranty which he has not indepe ndently of it : ;Ll it would be 

evidence to prove that the goods 
were stolen, ib.; cf. Buller v. Brooks 

(1930) 142 L.T. 570, 577. 

(*) Howell v. Richards (1809) 11 
East 633, 642, 1 1 R. R. 287, 295 
(V) Per Atkin, L.J., Xiblett v. 
Confectioners Materials Co. 110211 
3 K. B. 387, C. A., at p. 403. This 
warranty, no doubt, was broken in 
that case : but it was unnecessary 
tor the buyer to rely upon it. 


S. 14 


(w) Rowland V. Divall (1923) 2K 

B. 500 C A.,example(l). TheCourt 

below had held that the buyer could 
not m the circumstances recover 
back the whole of the purchase 
money, but only damages. In such 
a case the onus is on the seller to 

n92?l 7*1 V^T 6 'K'shan v. Buhan 

I C - 1020 > 

t A.L. 306. The judgment of the 
Criminal Court is not receivable in 
6 
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Ss. 
14, 15 


of more importance in a system under winch the seller does 

not profess to transfer ownership but only the undisturbed 
possession of the goods. 

Warranty of freedom from encumbrances. — This 

warranty amounts to a promise by the seller that the buyer’s 
possession shall not be disturbed by reason of the existence 
of an encumbrance, and there will be a breach of it if the buyer 
is compelled to discharge any such encumbrance. The 
practical effect of it appears to be that, if the buyer does dis- 
charge such an encumbrance, he may recover the amount 
from the seller, by virtue of the provisions of section 69 
of the Indian Contract Act, for it will not be a voluntary 
payment (z), and the sub-section makes it clear that in the 
absence of an agreement to the contrary the buyer does not 
buy subject to encumbrances. Such an agreement, however, 
will be implied if such encumbrances were declared to the 
buyer when the contract was made or he had notice of them. 

15 . Where there is a contract for the sale of 

Sale by des- § ood . s b 7 description, there is an 
cription. implied condition that the goods shall 

correspond with the description ; and, 
if the sale is by sample as well as by description, 
it is not sufficient that the bulk of the goods 
corresponds with the sample if the goods do not also 
correspond with the description. 

Examples. — The section may be illustrated by the 
following examples : — 

(1) Contract for the sale of sawn laths to be shipped 
at Wasa for Hull of “about the specification stated:” the 
property to pass to the buyer on shipment and “ should 
any dispute arise under the stipulations of the contract, 
the buyers should not be entitled to reject any of the goods 
but the dispute should be referred to arbitrators. ” The 
goods did not substantially agree with the specification. The 
buyers were held entitled to reject the goods notwithstanding 
the arbitration clause (a). 

(z) See Pollock & Mulla, pp. | (a) Figers Brothers v. Sanderson 

383-393. | Brothers (1901) 1 K. B. 608. 
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(2) Sale of copra cake “ not warranted free from defect 
rendering same unmerchantable, which would not be 
apparent on reasonable examination”. The cake was adul- 
terated with castor beans so that it could not be described 
as copra cake. The buyers having accepted the goods were 
still entitled to recover damages for the breach of the 
condition (b). 

(3) Sale of a ship advertised as copper-fastened to be 
taken with all faults without allowance for any defects what- 
soever. The ship was only partly copper-fastened and not 
what is described in the trade as a copper-fastened vessel. 
The buyer was entitled to reject or recover damages for the 
breach of the condition (c). 

(4) Sale of a second-hand reaping machine which the 

buyer had not seen, stated by the seller to have been new 

the previous year and to have been used to cut only about 

50 acres. The buyer finds when it is delivered to him that 

it is old and had been mended. The buyer may reject the 
machine (d). 


(5) Sale of foreign refined rape oil warranted only equal 
to samples. The samples contained an admixture of hemp oil 
and the bulk corresponded with them. The jury negatived an 
alleged usage in the oil trade that “rape oil” was understood 
to mean a mixture of rape and hemp oil. The buyers were 
held entitled to reject the oil (e). 


(6) vSale by sample of seed described as common English 
sainfoin, the sellers “ giving no warranty express or implied 
as to growth description or any other matters.” Neither 
the sample nor the bulk was common English sainfoin, but 
giant sainfoin, as was discovered when the seed had been sown 

and produced a crop. The buyer may recover damages for 
the breach of the condition (/). 


(7) Sale by the defendant of an unstamped bill of 
exchange, to which the defendant was not a party, supposed 


(b) Pinnock Brothers v. Lewis d ? 
Peat Ld. (1923) 1 K. B. C90. 

(c) Shepherd v. Kain (1821) 5 B 
& Aid. 240, 24 R. R. 344. 

(d^Varley v. Whipp (1900) 1 


Q..B. 513. 

(V Xichol v. Oodta (1854) 10 Ex. 
191, 102 R. R. 523. 

. (/) Wallis T. Pratt (1911) A. C. 
394. 


S. 15 
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S. 15 to have been drawn in a foreign country and therefore not 

requiring a stamp. In fact it was drawn in England and 
in consequence was worthless as a bill of exchange owing 
to its being unstamped. The buyer recovered the price 
from the seller ( g ). 

Goods must correspond with the description.— As 
has been stated already, the failure of the seller to supply 
goods answering the description in the contract is a total 
failure to perform it, and not merely a breach of one term of it. 
There has, therefore, never been any doubt that the buyer is 
entitled to have an article at all events answering the descrip- 
tion, even if he has been able to inspect it, and is not bound to 
accept it or, having accepted it, may claim damages, if it does 
not. “In general, on the sale of goods by a particular descrip- 
tion, whether the vendee is able to inspect them or not, it is 
an implied term of the contract that they shall reasonably 
answer such description, and if they do not, it is unnecessary 
to put any other question to the jury ” (h). Whether, therefore, 
the property in goods sold passes to the purchaser or not, he 
is entitled to reject the goods if they are not in accordance 
with the description in the contract, provided that the 
description forms an actual part of the conditions of the 
contract and not something collateral to it. “Under the law 
in this country a man is not bound, unless he has altered his 
position by some conduct of his own, to accept and to pay 
for goods which are not in accordance with the description 
of the goods he bargained for’’ (i). 

It is by reason of this fundamental rule that clauses 
in the contract in favour of the seller cannot be relied on 
by him if he tenders or delivers goods which are not of the 
stipulated description. He has failed to perform his contract 
entirely, and such clauses are construed as implying t at 
the contract has been performed so far as delivering goods 
of the required description is concerned (j). 

(g) Gompertz v. Bartlett (1853) (j) See the examples .and cf. 

2 E. & B. 849, 95 R. R, 851. Munro d : Co. r. Meyer (1930) & 

( h ) Jones v. Just (1868) L. R. 3 ^ -g gjo (goods to be taken with 

Q (0 miMURtid <fc Co. v. BnWeo and defects at a valu- 

Dose Kretiry (1887) 15 Cal. 1 at p. 5. ation). 
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Sale by sample. — A sample has reference to the quality 
of the goods only. A seller may relieve himself from all 
responsibility as to quality and yet he is bound to supply goods 
which answer to the description (k), and consequently even 
if the bulk corresponds with the sample, it will not avail 
the seller if the goods do not correspond with the description ; 
and, just as in cases where the goods are not sold by sample, 
a special term in the contract in favour of the seller (such 
as a clause providing that inferiority in quality of bulk to 
sample shall be a matter for allowance) does not deprive 
the buyer of his right to reject the goods if they do not answer 
the description in the contract, for he did not undertake to 
accept goods differing in kind from those for which he had 
bargained (l). Still less will any such provision avail the 
seller if the bulk does not correspond with the sample at all. 
Thus in a case of a contract for the sale of cotton guaranteed 
equal to a sample which was of Longstaple Salem cotton, it 
was stipulated that “should the quality prove inferior to the 
guarantee a fair allowance to be made,” and the bulk 
turned out to be not Longstaple Salem, but exceptionally 
good Western Madras, which however is inferior to Longstaple 
Salem and cannot be manufactured with the same machinery, 
it was held that the buyer was not bound to accept (m). 


It is however, possible that a sample is the only descrip- 
tion of the goods, and where this is the case, if the goods 
correspond with the sample, the condition is fulfilled (n). 


Sale of specific goods by description. — It will 

observed that the section applies where there is a “ contrac 
tor the sale of goods by description,” that is to say where th 
goods are described by the contract. This usually applie 
o a contract for the sale of unascertained or future goodi 
>u it may apply to the sale of specific goods also, if the buye 
contracts in reliance on that description. This may we 
occur in a case where the buyer has never seen the goods (c 


(k) Jo8ling v. Kings ford (18 

13 C B. (N.S.)447.134 R.R.5S 

(/) See the examples and 
Mody v. Greg son (1808) L. R 4 
49, at pp. 55, 50, Ex. Ch. 

(m) Azdmar v. Casella 



L. R. 2 C. P. 431. Affirmed, ib. 077. 

(n) Mody v. Gregson, supra , at 
pp. 53, 54; Carter v. Crick (1859) 
4 H. & N. 412, 118 R. R. 521. 

(o) Varley v. Whipp (1900) 1 
Vc- B. 513, example (4). 


s. 15 
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S. 15 and may also occur where lie has seen them (p), but in the 
latter case it is more difficult for the buyer to show that the 
sale was a sale by description, for usually the contract for 
the sale of a specific article is a contract for the article as 
it is ; and descriptions of it at the most amount to a warranty 
for the breach of which the buyer can only recover damages (q), 
or, from another point of view, it may be said that the 
property passes by the contract, and consequently the 
buyer cannot reject the article by virtue of the provisions 
of section 15. In any case, the statement made about the 
article must be essential to its identity, and if it does 
correspond with the description, the buyer must take it (r). 
Occasionally where goods are sold over the counter to a 
customer who asks for the goods, the sale may be a sale by 
description ( 5 ), but some limit must be placed on this, 
otherwise the only sale which would in general be possible 
would be a sale by description ; and in ordinary parlance, a 
customer who buys goods in a shop across the counter is 
buying specific goods. 

Whether statements with reference to the goods amount 
to a description of them must depend upon the terms of the 
contract, but they will usually in mercantile contracts 
amount to a part of the description (£). 

Conditions as to quality. — This section, it will be 
observed, deals only with the condition that the goods, 

( p ) Thor nett & Fehr v. Beers & 33 Com. Cas. 120, 43 T.L.R. 751 

Son (1919) 1 K. B. 486, per Bray, (briquettes of a certain size) ; Moore 
J. ; cf. Medway Oil <k Storage Co. <Sc Co. v. Landauer <fs Co. (1921) 
Ltd. v. Silica Oel Corporation 2 K.B. 519, C.A. (mode of packing); 
(1928) 33 Cora. Cas. 195, H. L. Dayton Price <L- Co. t Ltd. x.Rohomo- 

( q ) Parsons v. Sexton (1847) 4 C. tollah (1925) 29 Cal. W. N. 422,86 
B. 899, 49 R. R. 822 (sale of an I. C. 571, ( ! 25) A. C. 609 (place of 
engine, described as a “ fourteen shipment) ; Parthasarathy Chetty <k 
horsepower engine,” which had been Co. v. T. M. Gajapathy Naidu Co. 
inspected by the buj-er’s agent). (1925)48 Mad. 787, 91 I. C. 568, 

(r) Barr v. Gibson (1838) 3 M. & (’25) A.M. 1258 (design) ; Re Andrew 

W. 390, 49 R. R. 650. Yule & Co. (1932) 59 Cal. 928, 140 

(s) Wren v. Holt (1903) 1 K. B. I. C. 877, (’32) A.C. 879 (“Standard 

610, C.A.; Morelliv. Fitch & Gibbons Mills Make ”) ; contrast Sazuki <b 
(192S) 2 K. B. 636. Co. v. Uttamchand Maneklal (\92iS) 

( t ) See Bcnabu v. Produce Brokers 50 Bom. 318, 96 I. C. 313, (’26) A.B. 
Ltd. (1921) 37 T. L. R. 851, C.A. 431 (imported goods need not be 
(goods bought afloat) ; Ballantine imported by seller direct); Ramjiwan 

Co. v. Cramp and Bosnian (1923) v. Bhikaji (1924) 48 Bom. 519, ^ J 
129 L. T. 502 (weight); Barker I. C. 381, (’24) A. PC. 143 (numbers 
( Junior ) Co. v. Agius , Ltd. (1927) on bales). 
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should correspond with the description. In the older cases 
stipulations, express or implied, as to the quality of the goods 
were treated as part of their description : the Act, however, 
deals with them as separate conditions in section 16 (2) and 
section 17. 


Sale of stocks and shares. — The English Act does 
not apply to the sale of stocks and shares and like things, 
but the general principles relating to the sale of goods govern 
such transactions and in India, by virtue of the definition 
of “ goods ”, the provisions of this section will, it seems, be 
applicable to them. The broad rule in England appears to 
be that where the thing dealt with is something essentially 
diffeient from what it is supposed to be, for instance, a 
forgery ( u ) or something unmarketable because it is not 
properly stamped, (v) the sale can be rescinded by the buyer 
and he can recover the purchase price. It can be fairly said, 
it would seem, that in such cases the thing sold does not 
answer the contractual description within the meaning of the 
section, though in England the cases have been treated as 
falling under the head of common mistake ( w ). But there 
must be a complete difference in substance between the 
thing bargained for and the thing obtained, the mere fact 
that it is something less valuable than it was supposed to 
be will not make it something different so that it can be 
said not to answer the description. In such a case the buyer 
must go further, if he desires to rescind the contract and 
recover the price, and prove misrepresentation (x), though 
perhaps it is not now necessary for him to prove that the 
misrepresentation was fraudulent ( y ). 


(u) Jones v. Ryde (1814)5 Taunt. 

488, 15 R. R. 5G1 (forged naval 

bill) ; Gurney v. If omersley (1854) 
4 E. & B. 133, 99 R. R. 390 (bill 
of exchange bearing a forged 
endorsement). 

(v) Qomperlz v. Bartlett (1853) 2 
E.& B. 849, 95 R.R.851 , example (7)* 
Young v. Cole (1837) 3 Bing. N. c] 
724, 43 R. R. 783 (sale of Guatemala 
bonds, unstamped and therefore 
not recognized by the Guatemala 
fetate) ; \\ eslropp y. Solomon (1849) 
8 C. B. 345, 79 R. R. 530 (unstamped 
scrip). Analogous to such cases 


are the sale of a life insurance polic 
or an annuity when, unknown 1 
the parties, the insured or annuitai 
is dead ; Scott v. Coulson ( 1 90; 
2 Ch. 249, C. A. ; Strickland ■ 
Turner (1852) 7 Ex. 208. 

( w ) See Bell v. Lever Brother 
(1932) A. C. 161, where the wlioi 
subject is exhaustively discussed. 

(*) Kennedy v. Panama Royt 
Mail Co. (1867) L. R. 2 Q. B. 580 

( V ) See per Scrutton, L.J., Lev* 
Brothers , Ltd. v. Bell (1931) 1 K. B 
at p. 588. 


S. 15 
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16 . Subject to the provisions of this Act and of 

Implied con- any other law for the time being in 

quality or fitness! for( \ e ’ .^ere « no implied warranty or 

condition as to the quality or fitness 

ior any particular purpose of goods supplied under a 

contract of sale, except as follows : — 


(1) Where the buyer, expressly or by implica- 
tion, makes known to the seller the particular purpose 
for which the goods are required, so as to show that 
the buyer relies on the seller’s skill or judgment, 
and the goods are of a description which it is in the 
course of the seller’s business to supply (whether he 
is the manufacturer or producer or not), there is an 
implied condition that the goods shall be reasonably 
fit for such purpose : 


Provided that, in the case of a contract for 
the sale of a specified article under its patent or 
other trade name, there is no implied condition as to 
its fitness for any particular purpose. 

(2) Where goods are bought by description 
from a seller who deals in goods of that description 
(whether he is the manufacturer or producer or not), 
there is an implied condition that the goods shall 
be of merchantable quality : 

Provided that, if the buyer has examined the 
goods, there shall be no implied condition as regards 
defects which such examination ought to have 
revealed. 


(3) An implied warranty or condition as to 
quality or fitness for a particular purpose may be 
annexed by the usage of trade. 

(4) An express warranty or condition does not 
negative a warranty or condition implied by this Act 
unless inconsistent therewith. 
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Examples. — The section may be illustrated by the 
following examples : — 

Caveat emptor. — (1) The defendant, a farmer, bought 

the carcass of a pig from a butcher in the market intending 
to use it for his own consumption and left it in the butcher’s 
stall. The plaintiff later saw the carcass there and wishing 
to buy it was referred to the defendant who sold it to him. 
The plaintiff bought it for consumption for food, but the 
carcass was diseased and unfit to eat. In an action brought 
by the plaintiff against the defendant it was held that there 
was no implied condition or warranty that the carcass was 
fit for human consumption (z). 


(2) Sale of pigs “with all faults” in a market. The 
pigs were suffering from typhoid fever and infected other 
pigs belonging to the buyer. In the absence of fraud on the 
part of the seller the buyer was without remedy (a). 


(3) Sale by sample by a woollen manufacturer of indigo 
cloth to a woollen merchant who was also a tailor. The 
buyer required it for the purpose of making it into liveries, 
but this was not made known to the seller in anv way. Owincr 
to a latent defect in the cloth (which was also in the sample) 
it was unfit for that purpose, but there was nothing to show 
that it was unfit for other purposes for which cloth of that 
kind might be used. The buyer was without remedy (b). 


Proviso to sub-section (1).— (4) Order to a patentee 
of a smoke-consuming furnace for “ your patent hopper 
and apparatus to fit up my brewing copper v r ith your smoke 
consuming furnace The furnace proved useless for the 
purpose of a brewery. The buyer was without remedy (c). 

Sub-section (1). (5) Sale by a grocer and provision 
merchant of tinned salmon. The buyer w'as made ill by the 
salmon, which was poisonous, and his wife who also ate it died 
from the effects of the poison. The buyer recovered damages, 
including a sum to compensate him for being compelled to 


(z) Burnby v. Bollett (1847) 1G 
M. & AV. 644, 73 R. R. 607. 

W Ward v. Hobbs (1878) 4 App. 
Cas. 13. ^ 


(b) Jones v. Padgett (1890) 24 
Q.B.D. 650, cf yin re Andrew Yule 
* Co. (1932) 59 Cal. 928. 

(c) Chanter v. Hopkins (1838) 
4 M. & W. 399, 51 R. R. 650. 
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hire some one to perform the services which had been rendered 
by his wife ( d ). 

(6) Sale of copper for the purpose, known to the seller, 

of sheathing a ship. Owing to a latent defect the copper 

perished in a few months and was in fact unfit for the purpose 

of sheathing a ship. The buyer was entitled to recover 
damages (e). 

(7) Order for 500 tons South Wales coal for the steam 
ship ‘ Manchester Importer ’ at Partington. The buyer knew 
when he gave the order that the seller’s sources of supply 
were limited and might be procurable from the cargo of one 
particular vessel only. The order was accepted but the coal 
supplied, which came from the cargo of that vessel, was 
unsuitable for burning in the ‘ Manchester Importer ’, which 
had natural draught furnaces, with the result that she had 
to abandon her voyage and return to port. The buyer 
recovered damages (/). 

Sub-section (2). — (8) Sale of Manilla hemp to arrive 
from Singapore by certain ships. The hemp when shipped 
by the seller had been damaged without his knowledge by 
seawater so as not to be merchantable, but not so as to make 
it lose its character as hemp. The buyer was held entitled 
to recover the difference between what it fetched on being 
re-sold with all faults and what it would have been worth 
if it had been shipped in proper condition (g). 

(9) Sale of a quantity of motor-horns by instalments. 
The first instalment was accepted, but the second contained 
a substantial portion of horns which owing to bad packing 
were dented, while others were owing to careless workman- 
ship badly polished, and by reason of these defects they were 
not saleable. The buyer was held entitled to reject the whole 
instalment (h). 


(d) Jackson v. Watson & Sons 
(1909) 2 K. B. 193, C. A. 

(e) Jones v. Bright (1829) 5 Bing. 
533. (The action was framed in 
case for deceit but all fraud was 
negatived by the jury. At the 
present day it would be framed in 
contract for breach of the implied 


condition under sub-section (1) ). 

(/) Manchester Liners , Limited v. 
Rea, Limited (1922) 2 A. C. 74. 

(g) Jones v. Just (1868) L. B. 
3 Q. B. 197. 

(A) Jackson v. Rotax Motor & 
Cycle Co., Ltd. (1910) 2 K. B. 937, 
C. A. 
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Proviso to sub-section (2). — (10) Sale of a quantity 
of vegetable glue in casks. The buyer came to examine the 
glue, but contented himself with looking at the outside of 
the casks. The glue was unmerchantable by reason of a defect 
which the buyer would have discovered if he had examined 
the glue properly. The buyer was without remedy (i). 


Sub-section (3). — (11) Sale of drugs by auction. It was 
a trade usage to declare any sea damage in such cases. It 
was held that this had the effect of creating a warranty that 
drugs so sold without any such declaration were free from 
sea damage ( j). 


Sub-section (4). — (12) Sale of a motor-car for the pur- 
pose, known to the seller, of being used as a touring car. The 
car was guaranteed by the seller against any breakage of parts 
due to faulty material and was sold subject to the condition 
that that guarantee was accepted instead of and expressly 
excluded any other guarantee or warranty, statutory or 
otherwise. The car was not reasonably fit for use as a touring 
car. The buyer was held entitled to reject it (k). 

Caveat emptor. — This section is based upon section 14 
of the English Act, the drafting of which caused considerable 
difficulty (Z). It starts by laying down the principle that 
it is for the buyer to satisfy himself that the goods which 
he is purchasing are of the quality which he requires or, if 
he is buying them for a specific purpose, that they are fit 
for that purpose. This principle is summed up in the maxim 
caveat emptor ; ” and it is based upon the presumption 
that the buyer is relying on his own skill and judgment, when 
he effects a purchase. 


The rule at common law. — The rule probably originated 

at a time when goods were mostly sold in market overt, and 
the buyer therefore had every opportunity to satisfy himself 
as to the quality of the goods or their fitness for a particular 
purpose, and at common law it was presumed that where the 
buyer could examine the goods, even though he did not, he 
relied upon his own skill and judgment. Hence the rule was 


(t) Diorne.lt & Fehr v. Beers 
6 Son (1919) 1 K. B. 486. 

O') Jones v. Bowden (1813) 4 
Taunt. 847, 14 R. R. 883. 


v (k) Baldry v. Marshall (1925) 1 
K. B. 260, C. A. 

(1) Chalmers, p. 50. 
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S. 16 that in the ease of the sale of goods, “ which are in esse and 

may be inspected by the buyer, and there is no fraud on the 
part of the seller, the maxim caveat emjptor applies, even though 
the defect which exists in them is latent, and not discoverable 
on examination, at least where the seller is neither the grower 
nor the manufacturer. The buyer in such a case has the 
opportunity of exercising his judgment upon the matter, 
and if the result of the inspection be unsatisfactory, or if 
he distrusts his own judgment, he may if he chooses require 
a warranty. In such a case it is not an implied term of the 
contract of sale that the goods are of any particular quality 
or are merchantable ” (m). 


Similarly “ where there is a sale of a definite existing 
chattel specifically described, the actual condition of which 
is capable of being ascertained by either party, there is no 
implied warranty” at common law (n). And “ where a known, 


(m) Jones v. Just (1868) L.R. 3 Q. 
B. 197, at p. 202, citing Parkinson v. 
Lee (1802) 2 East. 314, 6 R. R. 429 
and Emmertonv. Mathews (1862) 7 
H. & N. 586, 126 R. R. 567. The for- 
mer is a much discussed case, and in 
1877 Lord Esher, M. R. (then Brett, 
J. A.) said of it “ either it does not 
determine the extent of a seller’s 
liability on the contract, or it has been 
overruled.” ( Randall v. Newson 

(1877) 2 Q. B. D. 102, at p. 106). 
But later in the year in which 
Jones v. Just was decided a very 
strong Court approved it, on the 
ground that the sale was of specific 
goods (they were hops, a commodity 
liable to many accidents and 
frauds) and “ the sample was 
sound and the bulk answered the 
sample at the time of the sale, 
.... the sample was fair ; the bulk 
purchased was ascertained and 
existing ; it did, at the time the 
bargain was made and the property 
passed, in fact answer the descrip- 
tion in the contract and was the very 
thing bargained for, and the secret 
defect which afterwards developed 
itself, and made the bulk unmer- 
chantable, was not known to the 
seller nor caused by any act of 
his.” ( Mocly v. Greg son (1868) | 


L. R. 4 Ex. 49, 55; Judgment of 
the Exchequer Chamber delivered 
by Willes, J.) The second case 
might on the facts be decided in the 
same way to-day, on the ground 
that the plaintiff was not as a matter 
of fact relying on the skill and 
judgment of the defendant, who 
was merely a salesman, but on his 
own. 

(n) Jones v. Just, supra, at 
p. 202, citing Barr v. Gibson (1838) 
3 M. & W. 390, 49 R. R. 650, which 
shows that the words “ capable of 
being ascertained by either party ” 
do not mean that ascertainment 
is easy, but that it is not easier for 
one party than the other ; for in 
Barr v. Gibson the ship, which 
formed the subject matter of the 
contract of sale — long before the days 
of ocean cables — was stranded on an 
island in the gulf of St. Lawrence. 
The ship, however, was in itself 
capable of repair, and not a mere 
wreck, though much damaged, and 
in the circumstances not capable 
of being made navigable, and was 
therefore still a ship and was 
effectually sold and transferred as 
such between parties ignorant of 
her condition. 
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described and defined article is ordered of a manufacturer, 
although it is stated to be required by the purchaser for a 
particular purpose, still if the known, described and defined 
thing be actually supplied, there is no warranty that it shall 
answer the particular purpose intended by the buyer” (o). 


At common law, therefore, where the goods were in 
existence at the time of the contract, and the buyer had 
the opportunity of inspecting them, whether the contract 
was for specific or unascertained goods, for instance a part 
of a larger parcel, or were specific goods the actual condition of 
which was equally capable of being ascertained by the buyer 
as by the seller, or were a known article, specifically described 
by the buyer, the buyer was presumed to be acting on his own 
judgment ; and could not afterwards hold the seller responsible 
on the ground that the article turned out to be unfit for the 
purpose for which it was required or not to be of merchantable 
quality ; nor did it affect the case if the buyer did not avail 
himself of the opportunity to examine the goods, or if the 
goods had some latent defect, which is generally understood 
to mean a defect such that no practicable examination made 
with competent skill and care would discover it ( p ). 


Exceptions to the rule at common law.— At common 

law, however, there were recognized exceptions to the rule 
of caveat eniptor. First , “ where a manufacturer or a dealer 
contracts to supply an article which he manufactures or 
produces, or in which he deals, to be applied to a particular 
purpose, so that the buyer necessarily trusts to the judgment 
or skill of the manufacturer or dealer, there is in that case 
an implied term or warranty that it shall be reasonably fit 


(o) Jones v. Just (1808) L. R. 3 

Q. B. 197, at p. 202, citing Chanter 
v. Hopkins (1838) 4 M. & W. 399, 51 

R. R. 650, example (4) and Ollivant 
v. Bayley (1843) 5 Q. B. 288, 04 
R. R. 501, which follows the former 
case and adds nothing to it. 

(p) Redhead v. Midland Ry. Co. 
( 1867) L. R. 2 Q. B. 412, 4 Q. B. 
379, passim ; Jatindra Chandra 
Banerjee v. Muralidhur (1920) 43 
Cal. L. J. 120, 94 I. C. 873, (’26) 
A. C. 749. The framers of the 
Indian Contract Act appear to 
have acted on this view of the law, 
for by s. 116 it was provided that 


“ In the absence of fraud and of any 
express warranty of quality, the 
seller of an article which answers 
the description under which it was 
sold is not responsible for a latent 
defect in it.” It will be borne in 
mind that the discussion has 
reference solely to questions of 
quality, in which term may be 
included fitness for a particular 
purpose, and has no reference to 
cases where the goods are not of 
the stipulated description. The 
defects may be of such a kind as to 
prevent the goods answering the 
description. See pp. 82-84 aide. 
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S. 16 for the purpose to which it is to be applied. In such a case 

the buyer trusts to the manufacturer or dealer, and relies 
upon his judgment and not upon his own ” (q). And secondly 
“ where a manufacturer undertakes to supply goods, manu- 
factured by himself or in which he deals, but which the vendee 
has not had the opportunity of inspecting, it is an implied 
term in the contract that he shall supply a merchantable 
article 5 ’ (r) ; and generally “ in every contract to supply 
goods of a specified description which the buyer has no 
opportunity to inspect, the goods must not only in fact answer 
the specific description, but must also be saleable or merchant- 
able under that description ” ( 5 ). And, even at common 
law, when it is a term of the contract that the seller should 
supply an article reasonably fit for the purpose for which it is 
required or of merchantable quality, the fact that the article 
is rendered unfit or unmerchantable by reason of some latent 
defect is no excuse to the seller. His duty on this point is 
absolute. It does not depend on any question of negligence, 
nor is it limited to making good such defects as are discoverable 
by care and skill (£). 


It is a breach of this condition to supply provisions 
to a wholesale dealer, which though not actually unwholesome, 

^ ^ M M » • 


( q ) Jones v. Just (18(58) L. R. 3 Q. 
B. 197, pp. 202-3, citing Brown v. 
Edging ton (1841) 2 Man. & G. 279, 
58 R.R. 408 ; Jones v. Bright , swpra , 
example (6). 

(r) Jones v. Just , p. 203, citing 
Laing v. Fidgeon (1815) 4 Camp. 169, 

6 Taunt. 108, 16 R.R. 589 ; Shepherd 
v. Pybus (1S42) 3 Man. & G. 868, 
where the buyer had inspected 
the barge, the subject-matter of the 
contract, after it had been completed, 
but not during its construction. 

( s ) Jones v. Just , supra , p. 205, 
citing Bigge v. Parkinson (1862) 

7 H. & N. 955, 126 R. R. 783 ; 
Gardiner v. Gray (1815) 4 Camp. 
144, 16 R.R. 764, in which occurs 
Lord Ellenborough’s famous ruling. 
“ Under such circumstances the 
purchaser has a right to expect 
a saleable article answering the 
description in the contract. Without 
any particular warranty, this is an 
implied term in every such contract. 


Where there is no opportunity to 
inspect the commodity, the maxim 
of caveat emptor does not apply. 
He cannot, without a warranty, 
insist that it shall be of any parti- 
cular quality or fineness, but the 
intention of both parties must be 
taken to be that it shall be saleable 
in the market under the denomina- 
tion mentioned in the contract 
between them. The purchaser can- 
not be supposed to buy goods to lay 
them on a dunghill.” The English 
law has been followed by the Courts 
in India ; Peer Mahomed v. Dalooram 
(1918) 35 Mad. L.J. 180 (sale of black 
yarn Hanuman marked. The 
goods when shipped by the seller 
had been damaged by white ants). 

See also 31 alii & Co. v. R. V. A. A. 
Firm (1922) 43 Mad. L. J. 208, 69 
I. C. 396, (’23) A. M. 252. 

( t ) Randall New son ( 1877) 2 Q. 
B. D. 102, C. A. As to the liabilityof 
the seller in tort, see appendix IV. 
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contain adventitious matter producing effects which alarm 
the consumer, and thereby render the food or drink unmarket- 
able. A firm of distillers agreed to furnish African merchants 
with whisky coloured to resemble rum. Burnt sugar ought 
to have been used for this not very laudable, but, as between 
the parties, legally innocent purpose. In fact, log-wood was 
used, and the whisky coloured with it “ proved unsaleable,” 
the natives, not unreasonably, fancying it to be poisoned, 
some of them who tried it having found that it dyed their 
saliva and other secretions into the colour of blood. The 
House of Lords held on appeal from the Court of Pleas in 
Scotland, that the distillers were liable in damages to the 
merchants (u). The only substantial defence was in effect 
to narrow the issue by reference to the language of the 
contract ; this is now of no interest. 


The Court of Appeal in England has held by a majorit' 
that in the case of a sale of goods by a maker of suci 
goods, who does not otherwise deal in them, there is in th 
absence of an agreement or custom of trade to the contrary i 
warranty that the goods supplied shall be of his own make (v). 

Exceptions to the rule under the Act. The firs 
exception. Sub-section (1) of this section embodies the firs 
of the common law exceptions to the rule of caveat employ 

of that n, 1 f° n ’ mt 7 Jl f eS Certain furtller modification 

sale of , y 0 ", the buyer ' R a PP lies alike to th, 

di tin -t onf t iW) Unascertained goods ; and makes n< 
distinction between cases where the goods are in esse and when 

hey are not, so that it is immaterial whether the buyer has 

or has not, the opportunity of inspecting them or whether o 

short^th Va * S ? lmSClf ° f ., that 0 PP ortunit y if he has it. I, 

judgment of the seller, and no presumption is raiser 

T2e tnd he had Th* ^ ^ fact that the g oods wer, 

r- — of examining them <x\ 

L.R. 1 H 

7 q! £*rw- bSss l 8 ? <?K? straws 1- v - 

dissented. The rule is not embodied xr m C ° m P are ’ for instance, Cointa 
in either this or the EkS* Act 1*0 r S ° n < I9I3 > 2 

See Chalmers, p. 50. ’ Emmet-ton v. Mathew, 

M Sec Wallis v. Russell (1902) Note 6 “* 126 R ' R ' 527 
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Nor is it necessary that he should rely on the seller’s 
skill or judgment to the exclusion of any reliance on any- 
thing else ( y ) ; and in the absence of a finding by the jury 
that the buyer did not rely on the seller’s skill and judg- 
ment, this sub-section can be applied in many cases where 
under the common law the case would have been decided 
in favour of the seller. The description of the goods required, 
as given by the buyer, may point to the fact that they are 
required for a particular purpose, and in such a case it may 
be a fair inference that the goods are being ordered for that 
particular purpose. Where, for example, the plaintiff, who 
was a draper, and had no special skill or knowledge with 
regard to hot- water-bottles, went to a chemist who sold such 
articles, and asked for a “ hot- water-bottle,” it was held that 
the Court might justly infer that the goods were bought and 
sold for the purpose of being used as a hot-water-bottle (z). 
So in a sale of milk the jury may reasonably infer that the 
milk was ordered for the purpose of being consumed as 
food (a), and as regards the sale of provisions generally by one 
whose business it is to supply them, the practical effect of the 
sub-section is to bring back the law to Blackstone’s opinion 
that “in contracts for provisions it is always implied that 
they are wholesome and, if they be not, the same remedy 
(an action for damages then regarded as an action in tort 
for deceit) may be had” (6), for apart from very exceptional 
cases it will be readily inferred that the buyer relied upon 
the seller’s skill and judgment, and the fact that the provisions 


sold were rendered unwholesome by reason of some latent 
defect, not to be guarded against by any skill, will not avail 
the seller (c). The fact, therefore, that section 111 of the 
Indian Contract Act, which provided that “ on the sale of 
provisions there is an implied warranty that they are sound, 
is not re-enacted is of little practical importance (d). 


( y ) Medway Oil & Storage Co . , Ltd. v. Watson , supra, example (5). 
v. Silica Qel Corporation (1928) 33 (6) Comm. Ill, 166. 

Com. Cas. 195, H.L. (c) Frost v. Aylesbury Dairy Co., 

( z ) Preist v. Last (1903) 2 K.B. supra, at pp. 612-3. 

148, C.A. Compare Bennett, La. v. ( d ) Maizo was held to fad 
Kreeger (1925) 41 T.L.R. 609 within the category of provisions 
(coat with fur collar) ; Thompson v. in Bansi Lal-Ram Rattan v. Rain, 
Sears (1926) Sc. L. T. 221 (walking Chand-Tola Ram (1930) 127 I.C. 353, 
boots for the buyer’s own use). (’30) A.L. 843. That case would fall 

(a) Frost v. Aylesbury Dairy Co. within sub-section (2) of this section 
(1905) 1 K. B. 608, C. A. ; Jackson if the contract were made to day. 
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The fact that the buyer knows of difficulties about ful- 
filling his requirements, by reason of the seller’s available 
stock being limited or otherwise, is not of itself enough to 
displace the implication of the sub-section, when the purpose 
for which the goods are wanted is expressly disclosed 
to the seller (e). 

But “ there are many goods which have in themselves 
no special or peculiar efficacy for any one particular purpose, 
but are capable of general use for a multitude of purposes. 
In the case of a purchase of goods of that kind, in order to 
give rise to the implication of a warranty it is necessary 
to show that, though the article sold was capable of general 
use for many purposes, in the particular case it was sold 
with reference to a particular purpose ” (/) and if this is not 
shown the buyer will have no remedy merely because it was 
unfit for the particular purpose ( g ). 


It is to be observed that the condition will not be 
implied if the goods are not of a description which it is in 
the course of the seller’s business to supply, though it is not 
necessary that he should be the manufacturer or producer of 
them (h), and, even where the goods are of that description, it is 
necessary that the purpose for which they are bought should 
be made known to the seller in such circumstances as to show 
that the buyer relies on his skill and judgment (i). 


(e) Manchester Liners v. Rea , 
supra , example (7) Here it was argu- 
ed that s. 14, the corresponding sec- 
tion in the English Act, had narrow- 
ed the common law rule ; but the 
House of Lords declared that it 
had not. 

(/) Preist v. Last (1903) 2 K.B., 
at p. 153, per Collins, M.R., Bombay 
Burmah Corporation v. Aga Ma- 
homed (1911) 38 1. A. 169, 34 Mad. 
453, 12 I. C. 44; In re Andrew yule 
& Co. (1932) 59 Cal. 928, 140 I. C. 
877, (’32) A. C. 879. 

(g) Jones v. Padgett , supra, 

example (3). 

(h) The case of Burnby v. Bollett 
supra, example (1), therefore is still 
good law, for the defendant was 
not a dealer in meat, and moreover 
the plaintiff did not rely on his skill 
and judgment. 

7 


(i) For a ease where this was 
negatived as a fact, see Wren v. 
Holt (1903) 1 K.B. 610, C.A. In 
a case in which the buyer of a 
second-hand motor car made know’n 
to the seller that he was buying it 
to run for hire, it was held by 
Pratt, J., under s. 1 14, of the Indian 
Contract Act that there was an 
implied warranty that it was fit 
for the purpose for which it was 
bought. The learned Judge, 
however, went on to say that it was 
immaterial for the purposes of that 
section whether the buyer relied on 
his own judgment or the seller’s; 
Amies v. Jal (1923) 25 Bom. L.R. 
778,782, 77 I. C. 150, (’24) A. B. 41. 
It is, with great respect, doubtful 
whether this view was right even 
under the Indian Contract Act : 
and it is clearly untenable under 
this section, or at common law 
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S, 16 Sale of an article under its patent or trade name.— 

The effect of the proviso to sub-section (1) is to continue 
the common law rule of caveat emptor in the case of the sale 
of an article under its patent or other trade name. As already 
seen, this is but an instance of a case which raises the pre- 
sumption that the buyer does not rely on the skill and judg- 
ment of the seller, but on his own, for the bargain is “ for the 
purchase of a specific chattel, which the buyer himself describes 
believing indeed that it will answer a particular purpose 
to which he means to put it”; and consequently “if it does 
not, he is not the less on that account bound to pay for it ” (j). 
Accordingly the proviso does not cover the case of an executory 
contract for the supply in bulk of manufactured goods, such 
as coal, though the terms of the contract may require them 
to be of a description known in the trade (k). If it did, a 
cotton manufacturer, who bought cotton by such a descrip- 
tion as “Fair Bengal” for the purpose, known to the seller, 
of making it into such yarn as is usually made of that kind of 
cotton, would have no remedy in the case of its proving 
useless, unless he had taken an express warranty. 

Trade name. — A “trade name,” moreover, has to be 
acquired by user, and whether it has or has not been so acquired, 
is a question of fact in each case ( l ). “ It is one thing,” 

for instance, “ to order an article known as a ‘ Fiat omnibus , 
an order which is intelligible only if there be such an article 
known to the public or the trade ; it is quite another thing 
to order an omnibus to be made by the Fiat Company, although 
in the latter case that company might adopt patterns and 
devices which were its own exclusive property ; the former 
is within the proviso ; the latter is not. An omnibus made by 
the Fiat Company may well be described as a Fiat omnibus, 
but such nomenclature does not necessarily constitute a 
trade name within the Act. If it did, a manufacturer could 
always get the benefit of the proviso by labelling all the 
goods made by him with his own name ” (m). And it does 
not necessarily follow that, because the contract is for the 

(j) Chanter v. Hopkins, supra, (/) Bristol Tramways Co.v. Fiat 

example (4). Motors ( 1910) 2 K. B. 831, C. A., at 

( k ) Gillespie Brothers <Ss Co. v. p. 840. 

Cheney Eggar cfc Co. (1896) 2 Q.B. (m) Ibid, at pp. 839-40, per 
69. Farwell, L.J. 
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sale of a specific article under its patent or other trade name, 
even when that name has been acquired by user, there is no 
implied condition as to its fitness for any particular purpose. 
For although a person may order an article under a patent 
or trade name within the meaning of the proviso, yet if at 
the same time that the order is given he makes it clear to the 
seller that he is relying on the seller’s skill and judgment to 
insure that the article shall be fit for the particular purpose, 
the proviso has no application, and the buyer is entitled to the 
benefitof the provisions of sub-section (l)(n). “The mere fact 
that an article sold is described in the contract by its trade 
name does not necessarily make the sale a sale under a trade 

name. \\ hether it is so or not depends upon the circumstances. 

I may illustrate my meaning by reference to three 
different cases. First, where a buyer asks a seller for an 
article which will fulfil some particular purpose, and in 
answer to that request the seller sells him an article by a 
well-known trade name, there, it is clear that the proviso 
does not apply. Secondly, where the buyer says to the seller 
f have been recommended such and such an article- 
mentioning it by its trade name— 1 Will it suit my 
particular purpose ?’ naming the purpose, and thereupon 
the seller sells it without more, there again the proviso 
has no application. But there is a third case, where 
the buyer says to a seller, ‘ I have been recommended 

Z ~^ mng itS trade name ~ ‘ as suitable 

lor the particular purpose for which I want it. Please 
sell it to me.’ In that case it is equally clear that the 
proviso would apply and that the implied condition of 
the thing s fitness for the purpose named would not arise 
The test of an article having been sold under its trade 
ame within the meaning of the proviso is : Did the buyer 

that hels Un t de fi T tr t d ? Dame ‘ n SU0h a wa y as t0 indicate 
that he is satisfied, rightly or wrongly, that it will answer 

is purpose, and that he is not relying on the skill or judgment 

of the seller, however great that skill or judgment may be f ” ( 0 ). 

The second exception.— Sub-section (2) embodies the 

at common law to the maxim 


S. 16 


(n) Baldry y . Marshall , supra , 
example (12), at p. 270, per Sargant, 


(o) Baldry v. Marshall, supra, at 
pp. 266-7, per Bankes, L.J. 
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S. 16 caveat emjptor, but again introduces important modifications 

in favour of the buyer ; for whereas at common law the impli- 
cation of a condition that the goods were of merchantable 
quality did not arise if the buyer had an opportunity to 
examine the goods, under this section it will only be negatived 
if the buyer has actually examined the goods. Further, 
while it was at least doubtful whether the seller was, at 
common law, liable for latent defects which rendered the goods 
unmerchantable in those cases where the buyer had the 
opportunity of examining the goods, under the Act the seller 
is so liable, even if the goods are examined by the buyer. 
The rule therefore now is, in the case of goods sold by descrip- 
tion by a seller who deals in such goods, that he is always, in 
the absence of agreement to the contrary, responsible for 
latent defects in the goods which render them unmerchantable, 
whether the buyer has examined them or not, and for all 
such defects whether latent or discoverable on examination 
in cases where the buyer has not in fact examined the goods. 
If, however, the buyer having the opportunity of inspection 
is content to examine the goods superficially, he will not be 
entitled to complain of defects which he would have discovered 
if his examination had been more thorough (p). It is to be 
observed, also, that the implied condition applies to all goods 
bought from a seller who deals in goods of that description, 
whether they are sold under a patent or trade name or other- 
wise, and the proviso to the first sub-section does not apply 
to this sub-section (q). 

Merchantable quality— There is no definition of the 
phrase “ merchantable quality ” in the Act, and, no doubt, 1 
seems “ more appropriate to a retail purchaser buying from 
a wholesale firm than to private buyers, and to natura 
products such as grain, wool or flour, than to a complicate 
machine, but it is clear that it extends to both. The defi- 
nition of ‘ goods ’ makes that word include all chattels per 
sonal (other than things in action, and money), and ‘quality 

of goods’ includes their state or condition The phrase m 

this section is, in my opinion, used as meaning that t 0 

(p) Thorne.it <k Fehr v. Beers & Fiat Motors, Ld. (1910) 2 K. B. 831, 

Son , supra , example (10). q 

( q ) Bristol Tramways Co. v. 
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article is of such quality and in such condition that a S. 16 
reasonable man, acting reasonably, would after a full 
examination accept it under the circumstances of the case in 
performance of his offer to buy that article, whether he buys 
for his own use or to sell again ” ( r ). 

This does not, however, mean that the buyer is entitled 
to treat the goods as unmerchantable merely because they 
are not fit for some particular purpose ; for if goods are sold 
under a description which they fulfil and if goods under that 
description are reasonably capable in ordinary use of several 
purposes, they are of merchantable quality within the meaning 
of the sub-section if they are reasonably capable of being used 
for any one or more of such purposes, even if unfit for that 
one of those purposes which the particular buyer intended ( 5 ). 
Consequently where barley, sold under the description 
of feeding barley, was found to be useless as food for pigs, 
owing to its having been attacked by a fungus, but was still 
capable of being used as feeding stuff for other animals, 
it was held that it was not unmerchantable (/). Nor is there 
any implied condition under this sub-section that the goods 
shall be legally saleable in the market of their destination, 
even though that destination is known to the seller. The 
condition is that the goods shall be of merchantable quality , 
that is, that they shall not differ from the normal quality of 
the described goods, (including, under the term “quality”, 
their state or condition as required by the contract), to such 
an extent as to make them unsaleable ; it does not mean 

(r) Bristol Tramways Co. v. 

I* iat Motors, Ld., supra, at pp. 840-1, 
per Harwell, L.J. The definition 
does not quite cover the case of 
goods being rendered unmerchant- 
able by reason of some latent 
defect which could not be disclosed 
by any practicable examination, 
but is made apparent when the 
goods come to be used ; but with 
this exception it would appear 
to be sufficiently exhaustive. The 
wider definition of “ goods ” in this 
Act does not appear to be of 
any material importance in this 
connexion, cf. Malli v. JR. V.A A 
Firm (1922) 43 Mad. L.J. 208, 69 I. 


C. 396, (’23) A. M. 252; Peer Mahomed 
v. Daloorain (1918) 35 Mad. L. J. 
180. 

(5) Canada Atlantic Grain Export 
Co. v. Eilers (1929) 35 Com. Cas. 
90, at p. 102. In re Andrew Yule 
& Co. (1932) 59 Cal. 928, 140 I. C. 
877, (’32) A. C. 879. 

(0 Ibid. So too in the case of 
Jones v. Padqett, supra, example (3), 
as the cloth was fit for use for some 
of the purposes for which cloth of 
that description was used it was 
held that it was merchantable, 
though it was not fit for the parti- 
cular purpose for which the buyer 
intended to use it. 
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that there can legally be buyers of the article ( u ). On the 
other hand, if the goods are in such a state or condition that 
they cannot be sold in that state or condition, they are not 
of merchantable quality, even if they can be put into a 
proper state and condition at a small expense (subject to 
the rule de minimis non curat lex). Thus in the case of 
J ackson v. Rotax Motor & Cycle Co. (u), it would have cost 
but little to repair the dents, and to polish the horns 
properly. Nevertheless it was held that the buyer was not 
bound to incur this small expense, but was entitled to 
reject the whole consignment. 

Specific goods. — It has already been seen that specific 
goods may be sold by description (w) y and when this is the case 
the sub-section will apply. Thus, the plaintiff entered a 
public-house, licensed for the sale of beer to be consumed 
on the premises, knowing that all the beer sold at that house 
was supplied from H’s brewery and with the object of getting 
H’s beer because he preferred it. He was afterwards seized 
with illness, and the jury found that the illness was to a large 
extent due to arsenical poisoning caused by arsenic present 
in the beer, and that he had contributed to the poisoning by 
excessive -drinking. They further found that the plaintiff 
did not rely for the good quality of his beer on the skill or 
judgment of the defendant, the licensee, and that the plaintiff 
had sustained damage to the amount of £50. The Court of 
Appeal held that judgment had been rightly entered for the 
plaintiff, on the ground that he had bought goods from a seller 
who dealt in goods of that description, and that there was 
an implied condition that they should be of merchantable 


{u) Sumner Permain db Co. v. 
Webb db Co. (1922) 1 K. B. 55, 

C.A. The goods in that case were 
bottled tonic water sold under the 
description of Webb’s Indian 
Tonic, f. o. b. London for shipment 
to the Argentine. The water 
contained a percentage of salicylic 
acid, which was prohibited as an 
ingredient in food by the law of the 
Argentine, so that the consign- 


ment was condemned by the 
authorities on arrival there. The 
Court declined to draw the inference 
of fact that the buyers relied on the 
seller’s skill and judgment for the 
assumption that the sale of the 
water was not prohibited by the 
law of that country, so no question 
arose under sub-section (1). 

(v) Supra, example (9).^ 

(w) Notes to s. 15, p. 85 ante. 



TERMS. 


103 


quality (x). Otherwise the sub-section does not apply to the S. 16 
sale of specific goods. 

Terms annexed by usage.— Sub-section (3) is founded 
on Jones v. Bowden ( y ). 

Trade usuage may, on the other hand, have the effect 
of dispensing with what would otherwise be part of the 
obligation of a contract, or of reducing a condition to a war- 
ranty. But any such usage must, of course, be proved 
if it is relied upon, and it must be certain and uniform (z) 
and reasonable. “ If the custom went the length of saying 
that there should be no remedy for any variation in the quality 
contracted for, it would of course be unreasonable, for it w'ould 
absolutely alter the nature of the contract ” (a). 

An importing firm which accepts a commission to order 
out goods from Europe at a specified rate, and undertakes 
that the goods will be invoiced to the indentor at that rate, 
does not, in the absence of proof of usage to the contrary, 
fulfil its contract by offering to the indentor goods procured 
in Bombay from another firm in Bombay, though they answer 
the description of the goods in the order (b). The actual 
decision has in itself nothing to do with warranty, but only 
illustrates the general rule that all express terms of a contract 
are presumed to be material. It is not clear from the report 
why the Court thought any question of importance was 
involved ; but the arguments, as is too common in Indian 
reports, are wholly omitted. 

Express terms do not necessarily displace implied 

terms.— bub-section (4) is in accordance with the general 
rule of co nstruction ; “ The doctrine that an express provision 

(*) W'ren v. Holt (1903) 1 K. B. 

610 Compare Morelli v. Fitch & 

Gibbons ( 1928) 2 K. B. 636. Me of 
mineral water in a defective bottle.) 

Ihia case and the case of Geddlitui 
v Marsh (1920) 1 K. B. 668, 
show that the conditions under 
sub-sections (1) & (2), apply not 

only to the goods sold, but also to 
goods that are essentially necessary 
to the delivery and use of the 
goous sold, as being “ supplied 
under the contract of sale.” 


(y) Supra , example (11). 

( 2 ) Wood v. Wood (1823) 1 C. & 
JP. 59. 

(а) lie W alkers, Winser & Hamm 
dr Shaw d: Co. (1904) 2 K.B 152, 
a t p. 158 ; cf. Les Affrdteurs Rdunis 
Socitte Anonyme v. Walford ( London ) 
Ltd. (1919) A.C. 801. See further 
notes to s. 62. 

(б) Bombay United Merchants' 

Co. v. Doolubram (1887) 12 Bom. 
50. 
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excludes implication (< expressum facit cessare taciturn) does 
not affect cases in which the express provision appears, upon 
the true construction of the contract, to have been superadded 
for the benefit of the buyer ; as in Bigge v. Parkinson (c) where 
a warranty that the provisions sold should pass the inspection 
of the East India Company, was held not to exclude the implied 
warranty of merchantableness” (rf). An express term, however, 
will not be extended by implication ( e ) and if it be inconsistent 
with a term implied by law it will prevail and the term 
usually implied will be negatived. In the Trans-Atlantic 
Corn trade, for instance, it is commonly a term of the 
contract that the certificate of the official samplers appointed 
by the American Government that the corn sold is of a certain 
grade is conclusive evidence of its being of that grade, and 
consequently, if it is so certified, no further condition as to 
its answering the description can be implied (/). 


17. (l) A contract of sale is a contract for 

sale by sample where there is a term 
Sale by sample. j n the contract, express or implied, 

to that effect. 


(2) In the case of a contract for sale by sample 
there is an implied condition — 


(a) that the bulk shall correspond with the 
sample in quality ; 


(b) that the buyer shall have a reasonable 
opportunity of comparing the bulk with 
the sample ; 


(c) that the goods shall be free from any 
defect, rendering them unmerchantable, 
which would not be apparent on reason- 
able examination of the sample. 


(c) (1862) 7 H. & N. 955, 126 
R. R. 783, Ex. Ch. 

( d ) Per Willes, J., Mody v. Greg son 
(1868) L. R. 4 Ex. 49, at p. 53. 
See Baldry v. Marshall , supra, 
example (12). Compare Wallis v. 
Pratt (1911) A. C. 394. 


(e) Dickson v. Zizinia (1851) 10 

C. B. 602, 84 R. R. 719. 

(/) Compare the Irish case 

McClelland v. Stewart (1883) 1- 
L. R. Ir. 125: (sale of timber 
classified by the official Russian 
surveyor). 
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Examples. — The section may be illustrated by the 
following examples : — 


(1) Sale by sample of two parcels of wheat containing 

700 and 1,400 bushels respectively on the 11th September. 

The buyer went to examine the bulk on the 19th September. 

The parcel containing the 700 bushels which was lying in the 

seller's warehouse was shown to him, but the seller refused to 

show him the other parcel which was not then at the warehouse. 

The buyer was held entitled to rescind the contract and the 

fact that a few days later the seller offered the buyer the 

opportunity to inspect the second parcel did not affect the 
matter (g). 

(2) Sale by sample of mixed worsted coatings to be in 
quality and weight equal to the samples. The goods owing 
to a latent defect would not stand ordinary wear when made 
up into coats and were therefore not merchantable. The 
same defect appeared in the samples but could not be detected 

on a reasonable examination. The buyer was held entitled 
to recover damages (h). 

Sale by sample. — Evidence may be given of usage of 
trade to show that the sale was a sale by sample ({). On 
the other hand, a sale at which a specimen of the goods is 
exhibited may nevertheless not be a sale by sample, for it 
is consistent with the buyer relying on the description 
alone and not stipulating for conformity to the specimen 
produced (j). This distinction is not likely to be of frequent 
importance in modern practice. 


Legal incidents of a sale by sample.— At common 

law the legal effect of a sale by sample is “ as if the seller had 
in express terms warranted that the goods sold should answer 
the description of a small parcel exhibited at the time of 
the sale” and that as a general rule “the purchaser may reject 


(g) Lorymer v. Smith (1822) 1 

B. & C. 1. ' 

(h) James Drummond <Sc Sons v. 
E. //. Van hujen & Co. (1887) 12 
App. Cas. 284 ; cf. Jatindra Chandra 
Banerjee v. Muralidhur (192(5) 43 

Cal. L. J. 126, 94 I. C. 873, (’26) A. 

C. 749. 

(i) Syera v. Jonaa (1848) 2 Ex. 


Ill, 76 R. R. 515. 

(j) Gardiner v. Gray (1815) 4 
Camp. 144, 16 R. R. 764 ; cf. Tye 

wFynmore (1813) 3 Camp. 462, 14 
R. R. 809 ; Meyer v. Everth 
(1814) 4 Camp. 22, 15 R. R. 722- 
Dinner v. King (1890) 7 T.L.R. 140* 
C. A., all cases of written contracts 
which were silent as to the sale 
being a sale by sample. 


S. 17 
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the commodity if it does not correspond with the sample ” (&), 
but, as in other like cases, not after he has accepted the goods 
or dealt with them as his own (l). The buyer is entitled to 
reasonable facilities for inspecting the bulk independently 
of any local or trade usage to that effect (m), and if there 
is any latent defect in the sample (that is, a defect not dis- 
coverable by the ordinary examination of a prudent buyer) 
which, if present in the bulk, would render the goods un- 
merchantable, the sample is to be taken as if free from it ( n ). 
All these rules are now embodied in sub-section (2), which 
reproduces section 15 (2) of the English Act. 


The last of them is really a special application of the 
principle that the seller’s duty to furnish merchantable goods 
answering the description in the contract is paramount 
* to any particular condition or warranty. It will not avail 
him that the sample was faulty. “ When a purchaser states 
generally the nature of the article he requires, and asks the 
manufacturer to supply specimens of the mode in which he 
proposes to carry out the order, he trusts to the skill of the 
manufacturer just as much as if he asked for no such 
specimens. And I think he has a right to rely on the 
samples supplied representing a manufactured article which 
will be fit for the purposes for which such an article is 
ordinarily used, just as much as he has a right to rely 
on manufactured goods supplied on an order without 
samples complying with such a warranty” (o). “Neither 
inspection of bulk nor use of sample absolutely excludes 
an enquiry whether the thing supplied was otherwise in 


(k) Parker v. Palmer (1821) 4 B. 
& Aid. 387, 391, 23 R. R. 313, 315, 
per Abbott, C. J. 

(l) Ibid. Quaere, if the goods are 
specific and the property has 
passed. See s. 13. 

(m) Lorymer v. Smith, supra, 
example (1). Sub-section (2) (b) 
is based on this case, and refers to 
the right of inspecting the bulk 
before delivery, and is therefore 
not the same as the right of examina- 
tion provided by s. 41. Conse- 
quently, where the former right is 
excluded either expressly or by 
necessary implication, the buyer 


still retains the latter and may 
reject the goods if on examination 
after delivery they prove not to be 
in accordance with the contract ; 
Polenghi v. Dried Milk Co. (1904) 
10 Com. Cas. 42; E. Clemens Horst 
Co. v. Biddell Brothers (1912) A. C. 
18. 

(n) Heilbutt v. Hickson (1872) 
L. R. 7 C. P. 438. See Benjamin 
on Sale, 4th edition, 646 (shorter in 
7th edition, 675). 

(o) Per Lord Herschell m 
Drummond v. Van Ingen & Co., 
supra, example (2), at p. 294. 
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accordance with the contract 5 ’ (p). This is so even where 
the goods have been expressly warranted only equal to 
sample, for such a term limits the buyer’s right to complain 
of the quality, but does not deprive him of the right to have 
the kind of goods he bargained for. (See section 15 ante.) 

A mistake in the sample exhibited may prevent the 
formation of any contract at all, as where the sample is in- 
advertently taken from a bulk different from the specific 
bulk intended and expressed to be sold ( q ). It is hardly 
needful to say that such cases are rare. 


CHAPTER III. 


Effects of the Contract. 

Transfer of property as between seller and buyer . 

18. Where there is a contract for the sale of 
Goods must unascertained goods, no property in 
be ascertained. the goods is transferred to the buyer 

unless and until the goods are ascertained. 

Transfer of property. — This and the five following 
sections of the Act deal with the question adumbrated by 
section 4, and lay down certain rules which assist in deciding 
the question when the object of the contract of sale, namely, 

the transfer of the property in the goods to the buyer, has 
been effected. 


Property cannot pass until the goods are identified. 

—It is a condition precedent to the passing of the 
property m every case that, to use an expression of Lord 
Ellenborough (r), “ the individuality of the thing to be 


(?) Mody V. Qregson (1868) L.R. 
4 Ex. 49, 56. 

(<?) Meg aw v. Molloy (1878) 2 
L. R. Ir. 530. Contrast Scott v 
Littledale (1858) 8 E. & B. 815, 

112 R. R. 791, where the seller 
attempted to set up his own mis- 


take in exhibiting a wrong sample 
as a defence to an action by the 
buyer for non-delivery, and was 
not permitted to do so. 

(r) Busk v. Davis (1814) 2 M. 
& S. 397, at p. 403, 15 R. R. 288. 
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• 8 delivered should be established. In any given case there 
may be a question whether this condition is fulfilled or not, 
and it may be that the property will not pass even if it is 
fulfilled, but until it is, there is no possibility of the property 
passing ; or as put by Lord Blackburn, “ it is essential 
that the article should be specific and ascertained in a 
manner binding on both parties, for unless that be so (the 
contract) cannot be construed as a contract to pass the 
property in that article” ( s ). 


This section is based upon this rule of law, though as a 
matter of verbal criticism it may be said that the rule would 
have been more clearly expressed if the section had declared 
that “ no property in goods is transferred to the buyer by a 
contract of sale unless the contract attaches on specific or 
ascertained goods.” This, however, is the substance of the 
section and indicates the point at which it becomes material 
to consider the question whether the property has in fact 
been transferred to the buyer in any given case. 


Part of a specific whole. — It is obvious that if the 

contract is merely for the sale of goods by description, such 
as a contract for the sale of a certain quantity of malting 
barley, or of future goods, the necessary condition is not 
fulfilled. Nor is it fulfilled even if the goods are so far ascer- 
tained that the parties have agreed that they shall be taken 
from some specified larger stock. “ The parties did not intend 
to transfer the property in one portion of the stock more than 
in another, and the law which only gives effect to their intention 
does not transfer the property in any individual portion ” (t). 
And the mere fact that an order for delivery is given by the 
seller to the buyer, and is lodged by the buyer with a ware- 
houseman, who holds the specified larger stock out of which 
the goods sold are to be taken, is not sufficient to transfer 



( a ) Seath v. Moore (1880) 11 App. 
Cas. 350, at p. 370. 

(t) Blackburn on Sale, p. 125, 
citing While v. Wilks (1813) 5 
Taunt. 176, 14 R. R. 735 ; Busk 
v. Davis , supra ; Wallace v. Breeds 
(1811) 13 East. 522, 12 R. R. 423; 
Auslen v. Craven (1812) 4 Taunt. 


644, 13 R. R. 714; Shepley v. 
Davies (1814) 5 Taunt. 617, 15 
R. R. 598. Compare the judgment 
of Bailey, B., in Oillett v. Btjf 
(1834) 2 Cr. & M. 530, at p. wo, 
39 R. R. 833. See also Re flaw 
(1927) 1 Ch. 606, C. A. 
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the property to the buyer (u). Similarly a contract for the 
sale of shares in a company, which are not identified by num- 
bers, does not transfer any property to the buyer (v). 


Property and risk. — In this class of case it is necessary 
to distinguish the passing of the property from the transfer 
of the risk; the risk usually passes with the property, 
but may pass independently of it. Thus acceptance of the 
delivery warrant for a certain quantity of spirit out of a 
larger bulk which was liable to deteriorate in storage, was 
held to put the risk of deterioration on the buyer, although 
he might have acquired, strictly speaking, not property but 
only an undivided interest in the whole bulk(w). Such an 
interest is insurable (x), but in English law, at any rate, it 
would seem that the possession of such an interest will not 
enable the person so interested to maintain trover for the 
undivided quantity against a wrongdoer (y), for in all 
probability there can be no separate tenancy of an undivided 
portion of goods in bulk. Equally it would seem that there 
can be none of an undivided part of a chattel, such as a tree 
which has been felled, of which a marked portion is sold, and 


(u) Laurie & Moreivood v. IJudi 

Sons (1926) 1 K. B. 223, C. ^ 

This case gives the iinal quietus t 
W hitehouse v. Frost (1810) 12 Easl 
614, 11R. R. 491, “which ha 
had a distinguished career and ha 
been doubted on more than on 
occasion.” It is therefore unnece? 
sary to discuss it. The reason 
given for the decision seem t 
misapply the doctrine of construe 
tive delivery. 

(v) Domingo v. de Souza (192* 
SO All. 695, (’28) A. A. 481, c 
Maneckji P estonji Dharucha ^ 
Wadilal Sarabhai <k Co. (1926) 5 
I. A. 92, 50 Bom. 360, 94 I. C. 82^ 
(’26) A. PC. 38. 

(w) Sterns, Ld. v. Vickers , Lt 
(1923) 1 K. B. 78, C. A., and sc 
s. 26 of the Act. 

(z) Inglis v. Slock (1885) 1 
App. Cas. 263. 

( y ) Sterns, Ltd. v. Vickers, Ltd 
supra, at p. 84, per Scrutton, L.J 
followed by Sankey, J., in Laurie < 
Morewood v John Dudin & Sor, 


(1925) 2 K. B. 383. The American 
and Canadian Courts treat the 
case of grain stored in elevators, in 
accordance with the conditions 
prevailing in the grain trade in 
those countries, as something sui 
generis and relax the rule to the 
extent of allowing that a person 
entitled to a portion of the bulk 
stored in an elevator has sufficient 
property in that portion to enable 
him to bring trover in respect of it, 
at any rate against the seller or 
warehouseman if he is refused 
delivery. See Benjamin on Sale, 
pp. 346-7. This passage was referred 
to by Sankey, J., in the above 
case, and the learned judge pointed 
out that some countenance was lent 
to this doctrine in English law by 
the case of Whitehouse v. Frost , 
supra. He declined, however, to 
follow Whitehouse v. Frost, and 
intimated that English law differed 
from the American and Canadian 
law, and his decision was affirmed 
by the Court of Appeal, supra , 
note (u). 


S. 18 
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of which the other portion is to be retained by the seller. 
In such a case, it is conceived, the whole tree remains the 
property of the seller until the marked portion is severed, 
even if the severance is to be done by the buyer (z). In 
neither case is there any individuality of the unsevered portion 
and it only comes into existence as an individual chattel 
on severance ; and a merely notional severance does not make 
it a chattel in which, as such, property can exist. More difficult 
is the question raised by the sale of growing timber. Where 
there is a contract of sale by which the seller sells all the marked 
trees on a specified piece of land to the buyer, the buyer being 
the person to cut them down, is such a contract capable of 
passing the property in the trees to the buyer at once, or only 
after they have been severed from the land ? The contract 
is, no doubt, a contract for the sale of goods, by the express 
terms of section 2 (7), but the trees do not appear to have 
any existence as individual chattels until they are cut down 
and thus severed from the realty. It is possible perhaps to 
maintain the view that the trees are to be treated as individual 


chattels by virtue of the contract, and the land is to be con- 
sidered as “ a mere warehouse of the thing sold,” so that the 
property in the trees may pass to the buyer at once, as if 
they were specific individual chattels. The matter, however, 
is not free from doubt (a), though it is clear that “ a contract 
for the sale of specific timber growing on the vendors 
property, on the terms that such timber is cut and carried 
away by the purchaser, certainly confers on the purchaser 
a licence to enter and cut the timber sold, and, at any rate as 
soon as the purchaser has severed the timber, the legal property 
in the severed trees vests in him” (b). 

Identification of the goods. — The contract itself 

may provide for some specified event, sufficient to identity 

(z) See Acraman v. Mortice property depends upon the question 

(1849) 8 C. B. 449, at p. 457, per whether the trees are in a deliyeraoi 
Maule, J., more fully in 19 L.J.C.P., state, the property does not pas*. 
at p. 59, 70 R. R. 568. But it must be remembered th 

(a) The reasoning and some of the property may pass even 1 
the dicta of the judges in the case of goods are not in a delivers e s » 
Marshall v. Green (1875) 1 C. P.D. if such be the intention ot 
35, seem to support the view above parties. , / 

indicated, but see Kursell v. Timber (6) Jones & Sons v. 

Operators <Sc Contractors, Ld. (1927) Tankerville (1909) 2 Ch. * . 

I K. B. 298, C. A. That case p. 442, per Parker J., thus lea vmg 
shows that if the passing of the * open the point under discus 
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the goods, on the occurrence of which the property shall 
pass (c), and occasionally they may become identified by 
other means. Thus in a case where the seller sold 1,250 
quarters of wheat out of a larger bulk belonging to him in 
a warehouse, and the buyer took delivery of 400 quarters 
and pledged the remaining 850 quarters to a Bank, and in 
the meantime the seller sold the remainder of the bulk in the 
warehouse, of which delivery was taken, so that 850 quarters 
only were left in the warehouse, it was held that by this process 
ot exhaustion the 850 quarters were ascertained goods and 
the property therein had been transferred to the buyer, and 
the pledgee acquired a title thereto against the seller (d). 

19 . ( 1 ) Where there is a contract for the sale 
Property of specific or ascertained goods the 
S*:,!"' Property in them is transferred to 

the buyer at such time as the parties 
to the contract intend it to be transferred. 

(2) For the purpose of ascertaining the intention 
of the parties regard shall be had to the terms of 

the contract, the conduct of the parties and the 
circumstances of the case. 

(3) Unless a different intention appears the 
rules contained in sections 20 to 24 are rules for ascer- 

tainmg the intention of the parties as to the time at 
buyer pr ° pert7 in the § oods is to P ass to the 

tr.^Ff nnCi ? leS 11 r f L° r determi ning whether the property is 
transferred.— When it appears that the contract attaches 

to specific or ascertained goods, so that it is possible that the 
property may be transferred to the buyer, it becomes necessary 

as L 0r rZ m 11 haS been transfer red in fact, am( 

as Lord Blackburn wrote many years ago (e) « this is 

property speaking a question depending upon the construction 
ojt he agreement, for the law professes to carry into effect 


(c) /leitea v. Barloiv (1884) 12 

CfoiP'f 436 '/??‘ A ' ; Banbur y a *d 

t wl Rly ' V * Daniel1 (1883) 
54 L. J. Ch. 265. 


(d) Wait and James v. Midlai 
Bank (1926) 31 Com. Cas. 172. 

(e) Blackburn on Sale, p. 123. 


Ss. 
18 , 19 
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the intention of the parties as appearing from the agreement, 
and to transfer the property when such is the intention of 
the agreement, and not before. In this, as in other cases, 
the parties are apt to express their intention obscurely, very 
often because the circumstances rendering the point of im- 
portance were not present to their minds, so that they really 
had no intention to express. The consequence is that, 
without absolutely losing sight of the fundamental point 
to be ascertained, the Courts have adopted certain rules of 
construction which in their nature are more or less technical.” 

This section reproduces this statement in statutory 
form, and the rules of construction adopted by the Courts 
are those set out in sections 20 to 24. 


Intention of the parties. — Sub-sections (1) and (2) ex- 
pressly declare that in each case the intention of the parties, 
as expressed in the contract or to be inferred from their con- 
duct and other circumstances of the case, is to be regarded. 
The desirability of enacting an express provision to this effect 
is demonstrated by the consequences of its omission from the 
Indian Contract Act. It might have been thought that, 
even in the absence of such a provision, the Courts would be 
free to give effect to the intention of the parties to a lawful 
contract of sale on such an important element of the contract 
as the transfer of the property ; and that view has on some 
occasions been acted upon (/). On others, however, the 
Court considered that it was necessary to hold that if y ou 
find in a contract certain terms which, when they exist, 


the Legislature says that certain consequences shall ensue, 
those consequences must ensue,” no matter how clearly in 
any given case the parties had agreed that they should no 
ensue ( g ). Whether the Indian Contract Act really 1 
deny to merchants and others the right to make agreements 
for themselves relating to the transfer of the property, nee 
not now be discussed. The Act expressly recognizes t 
right, and the Courts will not only be free but also boun 

(/) Amies v. Jal (1923) 25 Bhimji Dalai v. T nof 

Bom. L. R. 778, 77 I. C. 150, (’24) Corporation (1930) o4 Bom. 

A B 41. 124 I. C. 800, (’30) A B. 206 , ^ 

lg) Maclean, C.J., in Brij Coo- Hodgson Ld. v. Keshai vial ( l. 
maree v. Salamander Fire Insurance 54 Bom. 862, 128 I. L. > 

Co. (1905) 32 Cal. 816, 823, followed A. B. 529. 
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give effect to the agreement of the parties in the future. Ss. 
Cases, therefore, where in the past the Courts have done so 19 , 20 
may still be cited as authorities under the present law : 
while those in which the Court refused to do so would be 
decided in the opposite sense to-day. 

Ascertained goods.— The term “ ascertained goods,” 
which also occurs in section 58, is not defined by the Act. 

It is, however, clear that “ specific goods” bear the meaning 
assigned to them in the definition clause, “ goods identified 
and agreed upon at the time a contract of sale is made.” 

“ Ascertained ” probably means “ identified in accordance 
with the agreement after the time a contract of sale is 
made ” (A). Sections 23 and 25, therefore, must also be 
read subject to the provisions of this section, and regard 
must be had to the intention of the parties when considering 
whether the property has or has not passed in the circum- 
stances dealt with by those sections. 


20. Where there is an unconditional contract 
Specific goods f° r the sale of specific goods in a 
'state deliverable deliverable state, the property in the 

goods passes to the buyer when the 
contract is made, and it is immaterial whether the 

tune of payment of the price or the time of delivery 
of the goods, or both, is postponed. 

, , , section may be illustrated by the 

following examples : — 


( 1 ) Sale on the 4t h J anuary of a haystack on the seller’s 
land at the price of £145 to be paid on the 4th February • 

T® ha / t0 be allowed to remain on the seller’s land until 
the 1st May : no hay to be cut until the price was paid. The 

anTn^'l? th ? h f y f ack P f sed on tbe ma king of the contract, 

Slit 8 Jed by fire ' the buyei m “ t 


contents JiV* ® Specified number of bushels of oats, the 
contents of a bin m a warehouse. The seller gives a delivery 


(A) Atkin, L. J., In re Wait 
(1927) 1 Ch. 606, at p. 630. 

8 


(t) Tarling v. Baxter (1827) 6 
B. & C. 360, 30 R. R. 355. 



114 


THE INDIAN SALE OF GOODS ACT. 


S. 20 


order to the buyer, addressed to the warehouseman, author- 
izing delivery of the oats to the buyer, and asking the ware- 
houseman to weigh them. The warehouseman accepts the 
order and enters it in his books. The property has passed 
to the buyer, as the weighing was not necessary to identify 
the oats or to ascertain the price, but was merely for the 
satisfaction of the buyer (j). 

Sale of specific goods. — This and the two succeeding 
sections deal exclusively with the case where the goods which 
form the subject-matter of the contract of sale are identified 
and agreed upon at the time when it is made, so that from its 
inception it attaches to goods of which the individuality is 
established. It has already been seen (Ic) that in such cases 
the contract is effectual according to the law of England to 
change the property : and in the absence of evidence of a 
contrary intention it will do so, if nothing remains to be done 
b„ the seller in order to complete the sale as between him 
and the buyer. If, however, something does so remain 
to be done by the seller, the presumption is that the parties 
do not intend that the property should pass until it shall 
have been done. These are the rules of construction embodied 
in the Act ; the present section states the first rule ; the 
two subsequent sections deal with the two main instances of 
the second rule : and as the cases which lay down the second 
rule incidentally lay down the first also, it is not necessary to 
do more than to refer the reader to the notes to the next two 
sections for instances of the judicial enunciation of the rules. 


Matters which do not displace the presumption.— 

The rule will operate not only when the time of payment of 
the price or delivery of the goods, or both, is postponed (Z), but 
also in cases where the price is not fixed by the contract (m). 
Similarly “ it may be that the party who has sold the article 
is entitled to retain possession till the price is paid, if that 
was by the contract to precede delivery, but still the property 
is changed” (n). 


(j) Swanwick v. Sothern (1839) 
9 A. & E. 895, 48 R. R. 740. 

(£) See Note to a. 4 (3) ante, 
pp. 37-41. 

( l ) TarUng v. Baxter, supra, 
example (1). 

(m) Joyce v. Swann (1864) 17 


C. B. (N. S.) 84, 142 R. R. 258. 

(?i) Per Lord Blackburn, Seath v. 
Moore (1886) 11 App. Cas. 350, 
at p. 370 ; Peare Lal-Kishan Prasad 
v. Diwan Singh-Ganeshi Lai (1930/ 

28 All. L. J. 777, 125 I. C. 453, ( 30) 
A. A. 661. 
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The mere fact, moreover, that something remains to 
be done by the buyer under the contract with reference 
to the goods, is not of itself sufficient to displace the presump- 
tion, though this perhaps was not formally decided until 
the case of Turley v. Bates came before the Court of Exchequer 
in 1863 (o). In that case the contract was for the sale of a 
heap of clay as a whole at a certain price per ton, and by the 
contract the buyer was to load the clay on his own carts, 
and to weigh each load at a certain weighing machine which 
his carts had to pass on their way from the seller’s ground, 
on which the heap of clay lay, to the buyer’s place of deposit. 
In these circumstances it was held that the property in the 
clay had passed to the buyer. The clay was in a state in 
which the buyer was bound to take delivery of it, and nothing 
further remained to be done by the seller to ascertain the price: 
and the contention (which received some countenance from 
the work of Lord Blackburn) that the property did not pass, 
because something remained to be done by the buyer, was 
rejected. Similarly where the plaintiff contracted’ with 
the defendant to sell him 975 maunds of rice, being the 
whole contents of a certain gola at a certain rate, and the 
defendant paid certain earnest-money and agreed to remove 
the whole of the rice after weighing on or before a 
certain date, and delivery was taken of a part, it was held 
that the property in the goods had passed to the defendant. 
In this case “so far as the vendors were concerned nothing 
remained to be done on their part to the rice sold for the 
purpose of ascertaining the amount of the price. The rice 
was to be weighed for the satisfaction of the purchaser ” (p). 


Intention of the parties 

borne in mind, however, that 
rules of construction, and in 
parties must be ascertained, 
upon. 'Thus the High Court 
where nothing remained to be 

T ( 0 ) 2 H. & c. 200, 133 R. R. 639. 
In some reports the plaintiff's name 
is given as Furley. Compare Ker - 

t« ! R V R 3 69l <1S05)3H &C - 717 ’ 

(p) Shoshi Mohun Pal v. Nobo 


to be regarded.— It must b 

these rules are but prima faci 
each case the intention of th 
and when ascertained, acte< 
of Calcutta decided in a cas 
done to the goods by the selle 

Krishio (1878) 4 Cal. 801. Compa 
Swanwick v. Sothern, supra, examj 
(2) ; A anka- Bruce v. Commonivea 
Trust (1926) A. C. 77, P. C. ; Pec 
LaUKishan Pvasud v. TJxtccm Sitifj 
Ganeifii Lai (1930) 28 All. L. J. 77 
125 I. C. 453, (’30) A. A. 661. 


S. 20 



116 


THE INDIAN SALE OF GOODS ACT. 


S. 20 


for the purpose of ascertaining the amount of the price, that 
the property did not pass to the buyer, since the intention 
of the parties, to be inferred from the usage of the trade, 
was that the sale should not be complete until the goods 
had been tested, selected and weighed by the buyer ( q ). And 
in a recent Bombay case, an agreement for the sale of a motor 
car, of which the price was to be paid in monthly instalments, 
contained among others a term that in default of payment 
of any one instalment the seller should be at liberty to ter- 
minate the agreement and take possession of the car without 
being liable to refund to the buyer the instalments paid by 
him. The Court held that the intention of the parties as 
expressed in the conditions was that the property in the car 
should not pass until the full price was paid (r). 

On the other hand, where the defendant agreed to sell 
paddy to the plaintiff on the terms that the plaintiff should 
pay 1,000 rupees in advance, and the balance of price on deli- 
very, and it was agreed that an assignment of a debt of 100 
rupees and a hundi for 900 rupees should be accepted as 
payment of the advance, it was held by the High Court of 
Madras that the property in the goods passed to the plaintiff 
on assignment of the debt and delivery of the hundi by the 
plaintiff to the defendant, and that the plaintiff was entitled 
to damages for the wrongful sale of the paddy to a third 
person ( 5 ). 


Deliverable State. — It will be observed that under the 
section the goods must be in a deliverable state in order that 
the presumption may apply. Consequently where the contract 
was for the sale of a fixed condensing engine, which had to be 
severed and delivered free on rail at a specified price, and it 
was damaged 
held that the 
the railway it 


in transit before it reached the railway, it wa^ 
property had not passed, as when it reached 
was not in a deliverable state (t). And in a 


(q) Abdul Aziz v. Jogendra 
Krishna (1916) 44 Cal. 98, 36 I. C. 
119. 

(r) Amies v. Jal (1923) 25 Bom. 
L. R. 778, 77 I.C. 150, (’24) A.B. 41. 
The cases which conflict with this 
decision can under the present law 
be disregarded. See p. 112 ante. 


(s) Kuttayan Chatty v. 

appa Chetty (1904) 27 Mad. o40 ; 
cf. Aronson v. Alologa Holzindus rie 
A./Q. Leningrad (1928) 138 L. 

470, C« A. ^ .j r 

(t) Under, mod v. Burgh Crum 

Cement Syndicate (1922) 1 K. B. * 
C. A 
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recent case where the contract was for the sale of all the 
merchantable timber growing in a large forest to be cut 
by the buyers, merchantable timber being defined as “ all 
trunks and branches of trees, but not seedlings and young 
trees of less than 6 in. in diameter at a height of 4 ft. from the 
ground,” the timber to be cut not more than 12 in. from the 
ground, and the purchaser had fifteen years in which to cut 
the timber, it was held (inter alia) that the timber was not in 
a deliverable state until the buyers had severed it and there- 
fore the property in the timber did not pass when the contract 
was made (u). 


Sale of movable and immovable property com- 
bined.— By section 85 of the Indian Contract Act a special 
rule was inserted that where an agreement is made for the 
sale of immovable and movable property combined, the 
ownership of the movable property does not pass before the 
transfer of the immovable property. This section has been 
omitted from the present Act, as it is mainly a question of 
intention, but, on the face of it, a contract of this kind is no 
more than a contract that when the conveyance is completed 
the movable property shall be sold, and the property therein 
does not pass before that time ( v ). As to the period of 
limitation for a suit by a purchaser of movable and immov- 
able property to recover the movable property from the hands 
of a subsequent purchaser, see Dhondiba v. Ramchandra (w). 


21 . Where there is a contract for the sale of 
Specific goods specific goods and the seller is bound 

del i v* rable 'stat^ t0 d ° SOm f thing to the goods for the 

purpose of putting them into a deli- 

verable state, the property does not pass until such 

tlnng is done and the buyer has notice thereof. 

£ 1 1 * • may be illustrated by the 

lollowing example : — 


Sale of the whole contents of a cistern of oil, the oil to be 
put into casks by the seller and then taken away by the buyer. 



(u) Kursell v. Timber Operators 
and Contractors , Ltd. (1927) 1 K.B. 
298, C. A. 


(v) Lanyon v. Toonood (1844) 
13 M. & VV. 27. 

(w) (1881) 5 Bom. 554. 


Ss. 

20,21 
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Some of the casks are filled in the presence of the buyer, but 
before any are removed, or the remainder are filled, fire 
destroys the whole of the oil. The buyer must bear the loss of 
the oil which had been put into the casks, the seller that of 
the remainder (x). 

Seller to put the goods into a deliverable state.— 
The rule laid down in this section is, as Lord Blackburn 
pointed out, not older than the nineteenth century, but it 
is so well settled that the authority of Lord Blackburn’s 
own statement is really sufficient. “ Where,” he says, “ by 
the agreement, the seller is to do anything to the goods for the 
purpose of putting them into that state in which the buyer is 
to be bound to accept them, or, as it is sometimes worded, into 
a ‘ deliverable state,’ the performance of those things shall 
(in the absence of circumstances indicating a contrary inten- 
tion) be taken to be a condition precedent to the vesting of the 
property. . . In general it is for the benefit of the seller that 
the property should pass ; the risk of loss is thereby transferred 
to the buyer (y), and as the seller may still retain pos- 
session of the goods, so as to retain a security for payment 
of the price, the transference of the property is to the seller 
pure gain. It is, therefore, reasonable that where by the 
agreement the seller is to do something before he can call 
upon the buyer to accept the goods as corresponding to 
the agreement, the intention of the parties should be taken 
to be, that the seller was to do this before he obtained the 
benefit of the transfer of the property ” (z). 

Notice to the buyer. — It can also be plausibly argued 
that it is equally reasonable that the risk should not be 
transferred to the buyer without notice that the seller has 
done what remained to be done on his part, and this view 
commended itself to the framers of the English Act, with 
the result that the common law was modified in favour of 
the buyer by the addition of the words “ and the buyer has 
notice thereof ” at the end of rules 2 and 3 of section lo, 
which correspond to this and the following section respectively- 
Those sections incorporate the same modification of t e 
common law. 


(a:) Rugg v. Minett (1809) 11 

East. 210, 10 R.R. 475, (facts 
slightly modified). 


(p) See s. 26. 

( 2 ) Blackburn on Sale, PP- 

175. 


174- 
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It does not seem, however, that the notice need necessarily S. 21 
be given by the seller ; it would appear that the knowledge 
of the fact, however derived, is sufficient. 

Judicial statements of the rule.— A few years after 
Lord Blackburn wrote, the rule was declared by the Judicial 
Committee of the Privy Council. 

“ By the law of England, by a contract for the sale of 
specific ascertained goods the property immediately vests in the 
buyer, and a right to the price in the seller, unless it can be 
shown that such was not the intention of the parties. Various 
circumstances have been treated by our Courts as sufficiently 
indicating such contrary intention. If it appears that the 
seller is to do something to the goods sold on his own 
behalf, the property will not be changed until he has done it, 
or waived his right to do it ” (a). 

An earlier judicial statement is as follows : — “ Generally 
speaking, where a bargain is made for the purchase of goods, 
and nothing is said about payment or delivery, the property 
passes immediately, so as to cast upon the purchaser all future 
risk, if nothing further remains to be done to the goods ; 
although he cannot take them away without paying the 
price. If anything remains to be done on the part of the 
seller, until that is done the property is not changed ” (b). 

This statement sums up the result of cases in which 
it has been held, as to liquids bought in bulk and to be delivered 
by the seller in casks, that the property passed as and when 
the casks were completely filled up, but the contents of the 
casks not yet filled were the seller’s property and at his risk, 
although the total quantity sold and the price were ascertained, 
the test for the passing of the property being that “ nothing 

(a) Gilmour v. Supple (1858) 11 
Moo. P. C. 551, 566, 117 R.R. 97, 

106, a Canadian case of a timber 
raft broken up by a storm at the 
wharf to which it had been floated 
down. The timber had already 
been measured and specified. See 
and distinguish Logan v. le Mesurier 
(1847) 6 Moo. P. C. 116, 79 R.R. 

10, a case from Lower Canada 
(under old French law, but there 


was stated to be no difference 
between this and the common law 
for the purpose in hand) where the 
measuring was to be done after 
arrival, and it was held that neither 
property nor risk had passed. 

(6) Bayley, J., in Simmons v. 
Swift (1826) 5 B. & C.857, at p. 862, 
29 R. R. 438, at p. 440. See the 
examples to the next section. 
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remained to be done by the seller in order to complete the 
sale as between him and the buyer” ( c ). It is not clear 
that when these cases were decided evidence of contrary 
intention would have been admitted, but it is now provided 
by the Act that the intention of the parties prevails. But 
property in unfinished goods may pass if the goods are 
ascertained and pointed out with the intention of transferring 
ownership (d). 

Collateral acts. — A merely collateral act to be done 
by the seller with respect to the goods, such as paying ware- 
house charges (e), or duties (/), will not negative an inference 
from the other circumstances that the property has passed. 
The rule has been applied to the sale of a literary production 
which the author had undertaken to revise and correct ( g ). 


22. Where there is a contract for the sale of 

specific goods in a deliverable state, 
but the seller is bound to weigh, 
measure, test or do some other act 
or thing with reference to the goods 
for the purpose of ascertaining the 
nice, the property does not pass until 
such act or thing is done and the buyer has notice 
thereof. 


Specific goods 
in a deliverable 
state, when the 
seller has to do 
anything thereto 
in order to 
ascertain price. 


Examples. — The section may be illustrated by the 
following examples : — 


(1) Sale of a stack of bark at a certain price per ton, 
the bark to be weighed by the seller’s and buyer’s agents. 
Part was weighed and taken away, but before anything more 
was done a flood carried away the remainder. The loss or 
this fell upon the seller ( h ). 


(2) Sale of 289 specified bales of goatskins, containing five 
dozen in each bale, at a certain price per dozen. By tne 


(c) Rugg v. Minett , supra , exam- 
ple ; Wallace v. Breeds (1811) 
13 East. 522, 12 R.R. 423. 

(d) Young v. Matthews (1866) 
L.R. 2 C.P. 127. 

(e) Hammond v. Anderson (1804) 
1 B. & P. N. R. 69, 8 R.R. 763. 


(/) Hinde v. Whitehouse (1806) 

7 East. 55 8, 8 R.R. 676. 

(g) Ramiah A sari v. Chidambara 

Mudaliar (1920) 39 M.L.J. 341, 

L §> Simmons v. Swift (1826) 
5 B. & C. 857, 29 R.R. 438. 
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usage of the trade, it was the seller’s duty to count the bales 
to see whether they contained the number specified in the 
contract. Before the seller had done this the bales were 
destroyed by fire. The loss fell on the seller (z). 

Acts to be done by seller for purpose of ascertaining 

the price. — This, like the previous rule, was not known 
before the nineteenth century, and Lord Blackburn states 
it in the form that “ where anything remains to be done to the 
goods for the purpose of ascertaining the price as by weighing, 
measuring, or testing the goods, where the price is to depend 
on the quantity or quality of the goods, the performance of 
those things, also, shall be a condition precedent to the transfer 
of the property, although the individual goods be ascertained, 
and they are in the state in which they ought to be accepted,” 
and proceeds to criticize it on the ground that it had been 
somewhat hastily adopted from the civil law without 
adverting to the great distinction made by the civilians 
between a sale for a certain price in money and an exchange 
for anything else ” (j), but that distinction itself appears to be 
now definitely adopted in English law. Moreover when 
Lord Blackburn wrote it was not clear whether the rule applied 
only to acts to be done by the seller, or included acts to be 
done by the buyer. The alleged following of the Roman law 
would be more exactly described as a following of the great 
French jurist, Pothier, of which, indeed, Lord Blackburn was 
quite aware. It cannot be strictly verified, but there is no 
doubt that in the early days of the nineteenth century, when 
English authority was still scanty on many parts of 
commercial law, Pothier was freely used by English lawyers. 
The matter is now only of historical interest, and the rule 
limited as it is to acts to be done by the seller, was adopted 

English Act, section 18, rule 3, which is reproduced 
by this section, with the modification in favour of the buyer 
t lat he must have notice of the doing of the act in question 
y he seller. Again, however, the rule is merely a primd 
facie ride of construction and, consequently, the sale may be 
complete even before the price is finally ascertained, if 
such is the intention of the parties, and the manner of 


S. 22 


(t) Zrujury v. Furnell (1809) 2 
Camp. 240, 11 R.R. 794. ' 


(j) Blackburn on Sale, pp. 174-5. 
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ascertaining the price, as by measurement of the goods, is 
agreed upon ; for it is “ perfectly clear, especially after the 
case of Turley v. Bates (&), that the real question in all these 
cases, is whether the parties did intend that the property 
should pass ” (l). 

As to acts to be done by the buyer, see notes to s. 20, 
p. 115 ante. 


Agreement remains executory until the condition 

is fulfilled. — Whether the condition precedent to the 
passing of the property is one which is implied, or is expressly 
made by the parties, its effect is the same, the property does 
not pass till the condition is fulfilled (m). Consequently, 
“ in the interval between the making of the agreement and the 
fulfilment of those conditions on which the property is to 
vest, the buyer has no interest in the thing itself, and it 
follows as a necessary consequence that, if in the interval 
a third party has fairly acquired an interest in the chattel, 
the buyer cannot on the fulfilment of the conditions 
deprive him of it. He may have a remedy against the seller 
for breaking his agreement, by suffering this interest to be 
created, but he cannot take the property in derogation of a 
right acquired, whilst the agreement was only executory 
and he had no interest in the goods but only a chose m 
action ” (n). 

23. (1) Where there is a contract for the sale 

of unascertained or future goods by 
description and goods of that descnp 
tion and in a deliverable state are 
unconditionally appropriated to e 
contract, either by the seller with the assent 0 
buyer or by the buyer with the assent of the sene , 
the property in the goods thereupon passes o 
buyer. Such assent may be ex press or impne d^a^ 

(k) (1863) 2 H. & C. 200, 133 panted upon a condition precedent^ 

R.R. 639. See p. 115 ante. the property does no ^ Comnys > 

(!) Martineau v. Kitching (1872) condition P er . fon f® d „, 

L. R. 7 Q. B. 436, 449, per Cock- Digest: Condition (B. J)- 

burn, C.J. (n) Blackburn on Sale, p. 196. 

(m) “If a personal thing be | ' 


Sale of un- 
ascertained 
goods and appro- 
priation. 
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may be given either before or after the appropriation 
is made. 


Delivery to 
carrier. 


(2) Where, in pursuance of the contract, the 

seller delivers the goods to the buyer 
or to a carrier or other bailee (whether 
named by the buyer or not) for the 
purpose of transmission to the buyer, and does not 
reserve the right of disposal, he is deemed to have 

unconditionally appropriated the goods to the 
contract. 


S. 23 


Examples-— The section may be illustrated by the 
f('llowing examples : — 


(1) Sale of twenty hogsheads of sugar out of a larger 
quantity. The seller fills four hogsheads which the buyer 
takes away. Subsequently the seller fills sixteen more hogs- 
heads, and informs the buyer of this, asking him to come 
and take them away. The buyer promises to do so. The 
property has passed to the buyer (o). 

(2) Sale on May 6th of eight hundred and fourteen 
tins of oil, for which the buyer pays the price. The goods were 
not in the possession of the sellers at the date of the contract 
but had been dispatched to them on April 25th. Subsequently 
they received the railway receipt and endorsed it and sent 
it to the buyers. Afterwards, on May 12th, the goods were 
destroyed by fire while in transit. The property had passed 
to the buyers and they had to bear the loss (p ). 


(3) ® ale of shares. The broker hands the certificates 
to the buyer, together with transfers signed in blank by the 
registered holders. The shares are ascertained, the sale is 
complete and the property has passed to the buyer ( q ). 

Appropriation.— When one man sells to another goods 
which are not specifically defined, it is necessary that they 


(o) Rohde v. Thwaites (1827) 6 
B. & C. 388, 30 R. R. 363. Compare 
Pignataro v. Gilroy (1919) 1 K.B. 
469. 

(p) Skanker Das-Joti Parsliad v 
Bhanc Rarn-SJxeo Dial (1926) 7 Lah 
406, 97 I. C. 765, (’26) A. L. 606’. 


Followed ; Kanshi Ram v. Mul 
C hand- Bhagwan Das (1930) 127 
I.C. 168, (’30) A. L. 469. 

{q) Maneckji Pestonji Bliarucha 
v. Wadilal Sarabhai & Co. (1926) 
53 I. A. 92, 50 Bom. 360, 94 I.C. 824, 
(’26) A. PC. 38. 
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S. 23 should in some manner agree upon what is to be delivered 

in fulfilment of the contract, for until this is done there 
are no goods on which the contract can attach. When, 
however, the goods to be delivered under the contract 
have been identified, in a manner binding on the 
parties, as the goods on which the contract is to 
attach, and therefore as the goods in which the property 
is to be transferred to the buyer, and nothing further 
remains to be done to pass the property, the property 
may, and, in the absence of a contrary intention, 
will pass : nor does the fact that the seller intimates that he 
will not deliver, or refuses to deliver, except on payment 
of the price, of itself displace the presumption ; for, as has 
already appeared, the right of the seller to retain possession 
of the goods until payment is quite consistent with the 
change of property, (r). It is this which is described in 
the section as an unconditional appropriation of the goods 
in a deliverable state to the contract by one of the parties 
with the assent of the other. The term “ appropriation, 
unfortunately, may also be used in the sense that the goods 
have been identified by the agreement of the parties as the 
goods about which they are contracting, so that the contract 
can never apply to any other goods, and the seller would be 
guilty of a breach of contract if he did not deliver them, 
and yet the property may not pass, so that if the seller 
sold them to someone else he could not be sued by the buyer 
in trover (5). This, however, is not the sense in which the 
word is used in the section. 

Where both parties have subsequently assented to the 
appropriation of some specific goods to fulfil the agreemen , 
no difficulty arises. The effect is then the same as if ^7 
had from the first agreed upon the sale of those specific goo 
The selection of the goods by the one party and the adop ion 
of that act by the other converts that which before was 
mere agreement to sell into an actual sale, and the proper y 
thereby passes (t). 

( r ) See 8. 20, p. 114 ante. See also 717 ; Wait v. Baker S 

s. 25, pp. 142, 143 post and s. 32. 8-9, 76 R.R. 469, per Parke, . 

(a) See Laidler v. Burlinson (t) Rohde v. Jhwaxte^ supra, 
(1837) 2 M. & W. 602, 610, 46 R.R. example (1), per Holroya,^, r* 
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“ But the difficulty arises when the original agreement 
does not ascertain the specific goods, and one party has 
appropriated some particular goods to the agreement, 
but the other party has not subsequently assented to such an 
appropriation. Such an appropriation is revocable by the 
party who made it, and not bindiug on the other party, 
unless it was made in pursuance of an authority to make the 
election conferred by agreement, or unless the act is subse- 
quently and before its revocation adopted by the other 
party. In either case it becomes final and irrevocably 
binding on both parties. 

“ The question of whether there has been a subsequent 
assent or not, is one of fact (w) ; the other question of whether 
the selection by one party merely showed an intention in 
that party to appropriate those goods to the contract, or 
showed a determination of a right of election, is one of law, 
and sometimes of some nicety. 

“ The general rule laid down by Lord Coke in Heyward's 
case (v), and adopted in Comyns’ Digest, Election , seems 
to be that when from the nature of an agreement an election 
is to be made, the party, who is by the agreement to do the 
first act, which from its nature cannot be done till the election 
is determined, has authority to make the choice in order that 
he may perform his part of the agreement ; when once he has 
performed the act the choice has been made and the election 
irrevocably determined ; till then he may change his mind 

as to what the choice shall be, for the agreement gives him 
till that time to make his choice. 


“ It follows from this, that where from the terms of an 
executory agreement to sell unspecified goods, the vendor 
is to dispatch the goods, or to do anything to them that 
cannot be done until the goods are appropriated, he has the 


(w) See Rohde v. Thwaites and 
Pignataro v. Gilroy, supra, example 
( 1 ), as illustrations of cases where the 
assent was established, and Healey 
v. Howlett d: Sons (1917) 1 K.B. 
3.17, as an illustration of a case 
where it was not. In order to be 
effective the appropriation must 
take place before repudiation or 


breach of contract by either party. 
On the other hand, assent express 
or implied to an appropriation is an 
indication of an intention to keep 
the contract alive ; Bij Raj v. 
Pershad Wazir Singh ( 1925) 88 I.c! 
230, 7 Lah. L. J. 512, (’25) A. L. 
58 1. 

(r) 2 Co. Rep. 36. a. 


S. 23 



126 


THE INDIAN SALE OF GOODS ACT. 


S. 23 


right to choose what the goods shall be ; and the property 
is transferred the moment the dispatch or other act has 
commenced, for then an appropriation is made, finally and 
conclusively , by the authority conferred in the agreement, and 
in Lord Coke’s language, ‘ the certainty, and thereby the 
property begins by election ’ (w ) ; — but however clearly the 
vendor may have expressed an intention to choose particular 
goods, and however expensive may have been his preparations 
for performing the agreement with those particular goods, 
yet until the act has actually commenced, the appropriation 
is not final, for it is not made by the authority of the other 
party, nor binding upon him ( x ). ” 


It is therefore not surprising that, as Sir Mackenzie 
Chalmers says in his commentary, “ it is often a nice question 
of law whether the acts done by the seller merely express a re- 
vocable intention to appropriate certain goods to the contract 
— i.e. y specify them as the goods contracted for — “ or whether 
they show an irrevocable determination of a right of election. 
That learned author maintains that in every case where it 
has been held that there was an irrevocable election there 
was delivery, actual or constructive, to the buyer (y). The 
following cases, which may be cited as additional examples 
of sub-section (1), bear out that view. 


(1) A contracts with B to sell him all the oil to be pro- 
duced from the year’s crop of peppermint of A’s farm. When 
the crop is got in, and the oil made, A puts the oil into bottles 
furnished by B. By this appropriation the oil becomes the 
property of B (z). 

(2) A contracts to sell B 200 maunds of grain out of 
a greater bulk which B has seen and approved, and it is agree 
that B shall send his own sacks to be filled. B sends a su 
cient number of sacks, and 150 maunds of the grain are pu 
into B’s sacks by A’s servants and made ready for di spate . 
Afterwards A countermands his orders for sending the ^ 

ascertained and of the l ,r0 P e , r ?g 
passing to the buyer, shouU a ^ 


(w) Heyward's case, supra. 

( x ) Blackburn on Sale, pp. 129- 
130. This concise statement was 
approved by Erie, J., in Aldridge v. 
Johnson cited infra. 

( y ) Chalmers, p. 64. The ques- 
tions of the goods being finally 


learned author points out, 
carefully kept distinct. 

(z) Langton v. Higgins Jl^9) * 

H. & N. 402, 113 R.R. 515. 
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sacks to B and causes the grain in them to be turned out 
and mixed with the bulk. The grain put in the sacks became 
B s property as each sack was filled, and did not cease to be 
so by A. s subsequent wrongful dealing with it (a). 


. n ( . 3) t B ® ends aa ord6r fr °m Madras to A, a manufacturer 
at Calcutta, for certain goods “ to be dispatched on insurance 

being effected. A packs goods according to the order 

in a cask marked with B ' s initials, and ships it from Calcutta 

to B, having insured the goods in B's name. The goods become 

B s property as soon as they are dispatched from Calcutta (6). 


(4) A contracts to sell to B 100 maunds of grain, accord- 
ing to a sample produced, out of a larger bulk which B has 
not seen, and which is already in sacks of A's. A marks a 
certain number of these sacks with B s name and the words 
To wait orders The sacks so dealt with do not become 
s property in the absence of specific assent from £ or 

behalf U (c) aUth ° nty fr0m B to A select them on Vs 


(5) Goods answering the description in a contract were 

^ aDd by bim preprinted to the 

contract, and the purchaser on being informed of it directed 

the vendor to mark and dispatch them for shipment according 

to certain instructions, and the goods were marked and 

dispatched from the vendor’s mill, but could not be shipped 

as the vessels named by the purchaser were not available 

at their usual place -.-Held that the property in the goods 

passed to the purchaser, and he was liable in damans for 

declmmg to take delivery of the goods. “ The act of dis 

patching the goods from the mill was . . . the act of the 

and ^act'o’^h ^ agents ’ the P labtifis . 

aria tm S act of the defendant constituted an implied assent 

S: 

/ ~ \ 41. 1 •» _ _ ~ — 


_ Aldridge v. Johnson (1857) 
7 E. & B. 885, 110 R.R. 875. 

(6) Frag a no v. Long (1825) 4 

B.&C.219,28R.R.226. * 

(c) Jenner v. Smith (1869) L.R. 


4 C.P. 270. Compare Healy y 
Howlett <Sc Sons (1917) 1 K.B. 337 . 

J d) , CUve A Mills Co. V. 

Arab (1896) 24 Cal. 177, 


S. 23 
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S. 23 the vendor had made. The conduct of the vendor in marking 

and dispatching them was a complete compliance with the 
directions of the purchaser, who had not instructed him to 
ship the goods, but only to dispatch them for shipment. 
Hence the case is easily distinguishable from Jenner v. Smith 
(example 4), where the purchaser gave no instructions to the 
vendor, and never signified his assent to such appropriations 
as had been made. There the appropriation was clearly only 
conditional on the purchaser giving the necessary orders ( e ). 


(6) A contracts to sell to B 1,999 bales of jute, the 
goods to be placed alongside s. s. “Uganda,” and to be paid 
for in cash against the mate’s receipts. The goods are marked 
by A with B’s private mark pursuant to B’s instructions, 
and they are placed alongside the vessel, and shipped in due 
course. The mate’s receipts are made out in B s name, and 
A sends them on to B , together with his bill for the price. 
B , without paying for the goods, exchanges the receipts for 
bills of lading, and pledges them with C, who advances the 
money in good faith. B becomes insolvent. A sues C for the 
price of the goods, alleging that the property in the goods 
did not pass to B , and B therefore could not make a valid 
pledge thereof : — Held , that the property in the goods passed 
to B , the above facts affording sufficient evidence of an ap- 
propriation by A of the goods to the contract, and of B s 
assent to the appropriation. Held , further, that a clause 
in the contract, that if B retained the mate’s receipts without 
paying for the goods the receipts should be deemed to be 
the property of A until B paid for the goods, did not render 
the appropriation conditional only. The effect of that clause 
was, it was said, not to reserve the jus dis'pouendi in A , 
but to provide him with a security for due payment of the 
price of the goods by empowering him to hold possession of 
the mate’s receipts, and so to prevent B from dealing with 
the goods until the price was paid (/). 


(e) If a purchaser without 
inspection takes possession of the 
goods, or exercises proprietary 
rights over them, he thereby gives 
his implied assent to the appropria- 
tion effected by the seller. See 
Buchanan v. Avdall( 1875) 15 B.L.R. 
276,283, 291-293; and cf. Pranlal 


haichand v. Maneckji Petit Manu- 
cturing Co. (1932) 34 Bom L K- 
52, 140 I.C. 610, ('33) A. B. 46. 

i ere is nothing in this, of course, 
yond the English authorities. 

/) Juggernath Augurwallah v- 

nth (1906) 33 Cal. 547. 
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Delivery to a carrier.— Sub-section (2) gives statutory 
recognition to an important point in this connexion, namely 
that where goods are delivered to a carrier or the like for trans- 
mission to a buyer, the carrier is presumed to be the buyer’s 
agent not only to take delivery, but to assent to the appro- 
priation to the contract of the goods so delivered, subject 
of course to any just grounds of exception which may sub- 
sequently be discovered. “ It may be admitted,” said Baron 
Parke in 1848, “ that if goods are ordered bv a person, although 
they are to be selected by the vendor and to be delivered t(Ta 
common carrier to be sent to the person by whom they have 
been ordered, the moment the goods which have been selected 
in pursuance of the contract are delivered to the carrier, 
the carrier becomes the agent of the vendee and such a 
delivery amounts to a delivery to the vendee (g) ; and 
if there is a binding contract between the vendor and 

vendee, (h) then there is no doubt that the property 

passes by such delivery to the carrier. It is necessary, of 
course, that the goods should agree with the contract ” (i). 

The learned judge then proceeds to point out the difference 
between delivery to a common carrier and delivery on board 
ship, but it will be more convenient to discuss this later 
under section 25, between which section and this the next 
section, which deals with a totally different subject-matter, 
is somewhat awkwardly interpolated. 

Unfinished ships, etc. — The question of appropriation 
often arises in the case of the sale of things which take a long 
time to manufacture, such as ships. Usually speaking, 
where goods are ordered to be made, while they are in pro- 
gress the materials belong to the maker. The property 
does not vest in the party who gives the order until the thing 
ordered is completed. And although while the goods are in 
progress the maker may intend them for the person ordering, 
still he may afterwards deliver them to another, and thereby 


(g) Ihis had already been treated 

as settled in 1803 ; Dutton v. 
Solomonson, 3 B. & P. 582, 7 R. ft] 
883. 

(h) The omitted words referring 
to the Statute of Frauds have no 
application in India. 

(*) Wait v. Baker (1848) 2 Ex. 
9 


1, 7, 76 R. R. 469, 474 ; cf. Badische 
Anilin Fabrick v. Basle Chemical 
Works (1898) A. C. 200, at 
pp. 203-204 ; Buck & Co. v. 
Gordhandas Mavji (1922) 24 Bom. 
L.R. 991, 70 I.C. 877, (’23) A.B. 92; 
Deoraj v. Munshi Ram (1926) 48 
All. 622, 96 I.C. 130, (’26) A.A. 679 
(but see p. 139, post as to this case). 
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vest the property in that other. Although the maker may 
thereby render himself liable to an action for so doing, still 
a good title is given to the party to whom they are 
delivered” (j). 


“ But it is competent to parties to agree for valuable 
consideration that a specific article shall be sold and 
become the property of the purchaser as soon as it has 
attained a certain stage : though if it is part of the bargain 
that more work shall be done on the article after it has 
reached that stage, it affords a strong prima facie presumption 
against its being the intention of the parties that the 

property should then pass It is a question of the 

construction of the contract in each case, at what stage 
the property shall pass, and a question of fact in each case 
whether that stage has been reached ” (&). 


As regards contracts for the building of such things 
as ships, however, where the price of a ship in course of con- 
struction is payable by instalments, a special rule of construc- 
tion is established by the English authorities, viz., that the 
property in the unfinished ship passes on payment of the 
first instalment and subsequent additions become the buyer’s 
property as they are worked into the ship, (subject, in all 
these cases, to evidence of a contrary intention), and that 
despite the fact that the article is not in a deliverable 
state. The payment of instalments is held “ to appropriate 
specifically to the buyer the very ship so in progress, and to 
vest in him a property in that ship ” (l). The result is that 
“ as between him and the builder, he is entitled to insist 
upon the completion of that very ship., and that the builder 
is not entitled to require him to accept any other” (m), and 
this has long been taken as a settled rule ( n ). Contrary to 


(j) Atkinson v. Bell (1828) 8 
B. & C., 277, 282, 32 R. R., at 
p. 386, per Bayley, J. 

(k) Seath v. Moore (1886) 11 

App. Cas. 350, 370, per Lord 
Blackburn. 

(l) Woods v. Bussell ( 1822) 5 

B. & Aid. 942, 946. That 

there is no rule of law in 
the matter but only a rule of 
construction, is settled by Clarke v. 


Spence (1836) 4 Ad. & E. 448, 
43 R. R. 395, and see Laing v. 
Barclay , Curie db Co. (1908) A. C. 35. 
See also In re Blyth Shipbuilding 
and Dry Docks Co., Ltd. (1926) Ch. 
494, C. A., reviewing all the cases. 

(m) Woods v. Bussell (1822) 5 B. 
& Aid. 942, 946, 24 R. R. 621, 624. 

(n) Mellish, L. J., in Ex parts 
Lambton (1875) L. R. 10 Ch. App. 
405, 414. 
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an opinion formerly held, it does not extend to auxiliaries 
intended to belong to the ship, not forming part of the 

structure, such as engines, before they are fitted in the vessel 
and approved as parcel of it (o). 


Where the purchaser has paid part of the instalments 
by accepting bills drawn by the vendor, which have been 
discounted with third parties, and the purchaser and vendor 
subsequently become bankrupt, the holders of the bills have 
no lien on the ship if the bills are dishonoured (p ). 

„ , Tbe P nncl ple is not confined to ships ; it seems that 
the same reasoning would apply to any other chattel as to 
which the parties should agree that the property should pass 
wiiile the chattel was in an incomplete state ” (n). There 
may be a contract for the sale of the component parts of a 
whoJe structure or the like as parts, coupled with a contract 
that the seller shall put them together after delivery to the 
uyer. Here the parts as delivered are appropriated to the 
f™ f C ! ®“ d be °°“ e th ® bu y er ’s property (r). Contracts 

in that if the ship is to be paid for by instalments, and there 
is no express provision as to when the property is to nass 

,nl ° Urt t Wll !r fer / r0m the fact of P a yment being made by 
instalments that the property in the portion completed 

made^f e< Th *"“? t0 th ® pUrcWr as the payments are 
made («). The goods in question must be shown by sufficient 

evidence to be appropriated to the contract. Being worked 

into the body of a ship in construction is evidence of armro 

Z Z, faCt ° f bem ® fitted and inten^rby 

for a certain place in the structure, but not yet in that 
place, is not sufficient ( t ). 7 that 


< o) B ‘ U < 1856 ) 6 E. & B. 

335 103 R. R. 749, Ex. Ch. : Seath 

381 as? W 11App - Ca ' 356 - 
? 81 ’ 385 5 , Reid v - Macbeth & Gray 

(a .Scottish case) (1904) A. C. 223 * 

In re Blyth, Shipbuilding arid Dry 
Docks Co., Ltd., supra. 

(p) Ex parte Lambton , supra. 

( q ) Seath v. Moore (1886) 11 Add 
Ca., at p. 385, per Lord Bramwell. 


(r) Pritchett & Gold, etc., Co. v. 
Currie (1916) 2 Ch. 51 5. C.A. 

(s) Ex parte Lambton, supra ; 

t M i°° rt ' SV £ ra ' 11 A PP' Cas - 

P;, 380; l U i Te „ Blyth Shi Pbuilding 
and Dry Docks Co., supra. 

(t) Reid v. Macbeth dk Gray (1904) 
aJ?' 2 n 3 ’ n n re Blyth Shipbuilding 
494, CA D ° CkS C ° ' (1926) Ch - 
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It is not indispensable in order to maintain this inference, 
that there shall have been in the original contract a stipulation 
for payment by instalments, or that the instalment has actually 
been paid. The absence of these considerations might be 
supplied by the other circumstances from which the inference 
could be drawn. There must, however, always be facts 
admitted or proved sufficient to warrant the inference that 
the purchaser has agreed to accept the completed portion of 
the ship in part fulfilment of the contract of sale (u). The 
governing consideration is what did the parties intend, and if 
there is a condition that the ship is not to be considered 
accepted until she has passed satisfactory steam trials, the 
property will not pass until that condition has been 
fulfilled (v). This presumption or inference will not arise in 
the case of machinery or materials to be fitted to a ship 
which is already in existence ( w ). 


24. When goods are delivered to the buyer on 

approval or “ on sale or return” or 
other similar terms, the property 


Goods sent on 
approval or “ on 
sale or return ”, 


therein passes to the buyer- 


(a) when he signifies his approval or acceptance 
to the seller or does any other act adopting 
the transaction ; 


(b) if he does not signifyhis approval or accept- 
ance to the seller but retains the goods 
without giving notice of rejection, then, if a 
time has been fixed for the return of the 
goods, on the expiration of such time, and, 
if no time has been fixed, on the expiration 


of a reasonable time. 


Examples. — The section may be illustrated by the 
following examples. 

(1) Goods delivered on sale or return are pledged by the 
deliveree. He thereby becomes the buyer of the goo s, 


( u ) Laidler v. Burlinson (1837) 2 
M. & W. 602, 46 R. R. 717 ; Seath 
v. Moore , 11 App. Ca., at p. 380. 

(v) Laing v. Barclay , Curie & Co. 


108) A. C. 35. , T . .. „ 

[w) Anglo-Egyplian Navigation 

. v. Rennie , L. R. 10 C. P* * 

pp. 280, 281. 
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and the original owner cannot recover the goods from the 
pledgee (z). 


(2) Goods delivered on sale or return to the defendant 
are delivered by him on similar terms to another. The latter 
in turn hands them to a fourth person, who loses them. The 
defendant, being unable to return the goods, must pay for 
them as if he had actually agreed to become the buyer (y). 


Delivery of goods on sale or return.— A delivery 

of goods on approval, or what is called “ sale or return,” 
might have been held to pass the property subject to a con- 
dition that it should revest in the former owner if the optional 
buyer returned the goods within the prescribed time, or, in 
the absence of any stated term, a reasonable time. But the 
accepted rule, which is adopted by the Act, is that in such a 
case there is generally no complete sale until the buyer has 
either (1) signified his approval, which may be either expressly 
or by dealing with the goods as owner (z), or (2) kept the goods 
until the lapse of the prescribed or a reasonable time without 
returning them, or (3) made return impossible by his own act 
or default, as by letting the goods be destroyed or spoilt (a). 


Risk of loss and damage. — Accordingly it is at the 
original owner’s risk if the subject-matter perishes by inevitable 
accident, e.y., a horse delivered on sale or return, dies before 
the expiration of the time allowed for return ( b ), unless the 
accident is due to a defect for which the provisional 
purchaser is answerable by the special contract or otherwise. 
Fraud or negligence of a third person to whom the goods are 
entrusted by the provisional purchaser reasonably and for 
a proper purpose, and who, for example, sells or pledges them 
as his own or loses them, has the effect, in the absence of special 
agreement, of passing the property, if, by reason of the fraud 
or negligence of the third person, the prov isional purchaser 

(1897)^"“^. 20 V, c f^orough | per J.ord Esher, M.R., (1897) 

( V ) Genn v. Winkel (1912) 107 
L. T. 434, C.A. 

( 2 ) As to pledging them, see 
Kirkham v. Attenborough, example 
(1), supra. Any act which is 
consistent only with his being the 
purchaser has the same effect: 


per Lord Esher, M.R., 

1 Q. B. at p. 203. 

(а) Authorities are considered in 
Ray v. Barker ( 1879) 4 Ex. Div. 279, 
C. A. ; Elphick v. Barnes (1880) 5 
C. P. D. 321 ; Chapman v. Withers 
(1888) 20 Q. B. D. 824 ; Weiner v. 
Gill (1906) 2 K. B. 574, C. A.; 
Genn v. Winlcel , supra , example (2). 

(б) Elphick v. Barnes , supra . 


S. 24 
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only depreciates the goods without the holder’s fault, such 
as an accident to a horse while being tried, does not generally 
affect the right to return them (d). The cases are not 
altogether easy to reconcile, but the present statement of 
their actual effect is believed to be correct. 

Reputed ownership. — Where it is the notorious custom 
of a particular trade for dealers to hold goods on sale or return, 
a person so holding anything in the way of that trade is not a 
reputed owner under the English bankruptcy law, nor does he 
become so by selling, or endeavouring to sell the goods, that 
being the purpose for which he holds them. In deciding this 
the late Sir G. Jessel incidentally stated the legal effect of the 
transaction ( e ). “ He (a man who has goods sent to him 

on sale or return) receives the goods from the true owner 
with an option of becoming the owner, which can be exercised 
m one of three ways — by buying the goods at the price named 
by the vendor ; by selling (or pledging) (/) the goods to some- 
one else, which is taken to be a declaration of his option, 
or by keeping them so long that it would be unreasonable 
that he should return them.” 

Intention of the parties must prevail.— It must 

be remembered that all rules of this kind are subject to the 
intention of the parties, who may vary the ordinary terms 
of sale or return, or add special conditions or warranties. 
Express terms, if any there be, must be carefully considered 
in every case. If the parties express in terms their intention 
as to when the property is to pass, the Court will construe 
the contract according to such intention. Where the plaintiff 
delivered goods on sale or return with a memorandum in 
writing that they were to remain his property “ until settled 
for or charged,” and the goods were pawned with the defendant 

(c) Some dicta of Cotton, L.J., Denman, J. This view is further 
in Ray v. Barker , supra, indicate a confirmed by Genu v. W inkel, supra, 
different opinion. The dicta of example (2). 

Bramwell and Brett, L.J.J., are (d) Head v . Tallersall (1871) L.R- 
strongly m the other direction. 7 7 

The case is really a decision on a * " t m- /i« 7 <N 10 

technical point of procedure and so («> ■ t ( 
cannot be considered as affecting Ch * D * 591 » at P* 59J ’ U A * , 

the authority of Elphick v. Barnes , (/) Kirkham v. Atienboroug » 

which is a considered decision of supra. 
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by a fraudulent person, who had obtained possession from 
the provisional purchaser, and there was no settlement with 
or charge by the plaintiff, it was held that the property had 
not passed from the plaintiff ( g ). 

Delivery on sale or return and conditional sale.— 

It is not always easy to distinguish a transaction of sale or 
return from a conditional sale in which the property passes 
at once subject to the buyer's option to return the goods if 
some prescribed condition is not fulfilled. Analogy, however, 
is sufficient to make such cases of conditional sale instructive 
and, to some extent, applicable in cases of sale or return (/*). 
Indeed, in many instances, when the question arises between 
the immediate parties, it may be unnecessary to decide to 
which class a given case belongs, but where the rights of third 
parties come in question, the matter is of considerable import- 
ance, for when goods are delivered under a contract of bailment, 
which is what delivery of goods on sale or return is, whatever 
special stipulations the contract may contain, the deliveree 
does not hold them under an agreement of sale at all, and 
cannot, therefore, pass the property even to a person who 
buys from him in good faith, unless by the very act of 
selling he becomes the buyer from the original owner : whereas 
if he holds the goods under an agreement to sell, which includes 
a conditional sale, he may do so, even though the property 
has not yet passed to him (i). 


25. (1) Where there is a contract for the sale 

Reservation of of s P ecific goods or where goods are 
right of disposal, subsequently appropriated to the con- 
tract, the seller may, by the terms of 


( 9 ) Weiner v. OiU (1905) 2 K. B. 
172, (1906) 2 K. B. 574, C. A ; cf. 
Edwar dea v. Vaughan (1910) 26 T. L. 
R. 545, C. A. In Weiner v. Harris 
(1910) 1 K. B. 285, C.A. a transaction 
called “ sale or return ” was held 
on the whole to amount to an 
agency for sale, giving the holder 
of the goods the authority of a 
mercantile agent under the English 
Factors’ Act, 1889. 

(A) Head v. Tattersall (1871) L.R. 
7 Ex. 7 and Chapman v. Withers 
(1888) 20 Q. B. D. 824, seem to be 


real examples of conditional sale. 
Sir M. Chalmers appears to take 
the same view. The editors of 
Benjamin on Sale treat them as 
cases of sale or return, but this 
makes it very difficult to classify 
the so-called warranty. 

(t) Contrast Edwardes v. Vaughan, 
supra, with Marten v. Whale (1917) 
2 K. B. 480, C.A. and see s. 30 and 
notes thereto. See too Kempler v. 
Bravingtons Ld. (1925) 133 L. T. 
680, C.A. 


Ss. 
24, 25 
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the contract or appropriation, reserve the right of 

the goods until certain conditions are 
iulfilled. In such case, notwithstanding the delivery 
of the goods to a buyer, or to a carrier or other bailee 
for the pppose of transmission to the buyer, the 
property in the goods does not pass to the buyer 
until the conditions imposed by the seller are fulfilled. 


(2) Where goods are shipped and by the bill of 
lading the goods are deliverable to the order of the 
seller or his agent, the seller is prima facie deemed 
to reserve the right of disposal. 


(3) Where the seller of goods draws on the 
buyer for the price and transmits the bill of exchange 
and bill of lading to the buyer together, to secure 
acceptance or payment of the bill of exchange, the 
buyer is bound to return the bill of lading if he does 
not honour the bill of exchange and if he wrongfully 
retains the bill of lading the property in the goods 
does not pass to him. 


Examples. — The section may be illustrated by the 
following examples. 


(1) Certain iron, part of a larger quantity, was delivered 
under contract which provided that certain bills outstanding 
against the plaintiff should be taken out of circulation by the 
defendant. The defendant failed to withdraw the bills. The 
plaintiff therefore stopped further deliveries and brought 
trover for the iron already delivered. It was held that, as 
the contract and delivery were conditional on the withdrawal 
of the bills, the property in the iron had not passed to the 
defendant, and consequently the action lay (j). 

(2) Sale of 100 bags of coffee. The sellers drew a bill 
of exchange upon the buyer, payable to their order, and 
endorsed it to the plaintiff, and annexed to it the bill of lading 
with an endorsement upon it making the coffee deliverable 
to the buyer if he accepted the bill of exchange and paid it, 


(j) Bishop V. Shilliio (1819) 2B. & Aid. 329 (n), 20 R. R. 457 (n). 
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and if not, to the holder of the latter. The buyer accepted 
the bill of exchange and detached it from the bill of lading, 
which he endorsed for value to the defendant, but did not 
pay the bill of exchange. The property did not pass to the 
buyer, and the endorsee of the bill of exchange successfully 
maintained trover for the coffee against the endorsee of the 
bill of lading, to whom the coffee had been delivered (k). 


(3) Sale of a cargo of umber shipped by the sellers on 
board a ship chartered by the buyer. The sellers took bills 
of lading making the cargo deliverable to order or assigns, 
and drew a bill of exchange on the buver for the price which 
they discounted with their bankers, handing over to them 
the bills of lading to be given up to the buyer upon his accept- 
ing and paying the bill of exchange. The buyer at first 
declined to meet the bill, but subsequently tendered the 
amount for which it was drawn and demanded the bills of 
lading. The bank refused to accept the tender and sold 
the cargo. Held, that the property passed to the buyer on 
tender of the amount of the bill, and that he could maintain 
trover against the bank for the wrongful sale of the cargo (l). 


(4) Sale by American shippers of a quantity of whea 

c.i. t to German buyers, payment to be made by chequ 

against documents. The sellers drew a bill for the price whicl 

they discounted with their bankers and handed to them th. 

pill of lading generally endorsed and the certificate o 

insurance, to be delivered to the buyers on their pavmen 

through a Berlin bank of the bill of exchange. Before th. 

documents were tendered to the buyers, and befon 

payment of the bill of exchange, the ship was seized as 

enemy property. Held, that the wheat remained the property 
Of the American sellers (m). r r ) 


ont 1? T Sale ? a quantit y ' ° f cotton - The invoice was made 

but the biTo? 1° r aCC ° Unt °, f and at the risk of the bu 7« 
but the bi 1 of lading was taken deliverable to the order o] 

86 er ~ ^ be bib of Ming, endorsed in blank, with a bill 


(k) Barrow v. Coles (1811^ ^ 
Camp. 92, 13 R. R. 763. 

(i) Mirabita v. The Imperial 
Ottoman Bank (1878) 3 Ex. Div. 
164, C. A. Compare The Prinz 


Adalbert (1917) A. C. 586, P. C. 

(m) The Miramichi (1915) P 
Compare The Derfflinger (No 
(1918) 118 L.T. 521, P C. 


S. 25 
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• 25 of exchange attached, was sent to the buyer by the seller’s 
agent, who requested the buyer’s protection to the draft. 
The buyer retained the bill of lading but returned the bill 
of exchange unaccepted on the ground that the buyer’s 
orders had not been complied with. Held , that the property 
in the cotton had not passed to the buyer (n). 

(6) Sale of a piano to be delivered at the premises of 
a packer on behalf of the buyer and to be paid for in ready 
money. The seller’s servant took it to the packer’s premises, 
but the buyer having given no instructions as to payment to 
the packer, left it with the packer on the express condition 
that it was not to be delivered to the buyer except on payment. 
The packer subsequently delivered it to the buyer without 
payment. Held , that the property had not passed to the 
buyer, and that the seller could maintain trover against 
the packer (o). 

Reservation of the right of disposal. — It has been 

seen that, generally speaking, it is to the advantage of the 
seller that the property should pass at the earliest possible 
moment : none the less, in any given case he may well think 
that it serves his interests better to retain ownership of the 
goods until some later period, until, for instance, the price 
is paid, or a bill of exchange accepted. If he clearly manifests 
this intention, the law will give effect to it, and the operation 
of the rules laid down in the previous sections relating to the 
passing of the property will, in consequence, be excluded. 
The seller’s intention will not be defeated by the mere fact 
that he has parted with the possession of the goods, whether 
to the buyer himself or to some carrier or other bailee for 
the purpose of transmission to the buyer. 

Sub-section (1) is quite general in its terms, and applies 
to contracts for the sale of specific goods (p), as well as to the 
subsequent appropriation of goods to a contract for the sa e 
of unascertained goods, and to contracts which do not involve 
sea transit ( q ), as well as those which do. It would appear , 

(n) Shepherd v. Harrison (1871) (p) See examples (2) and (6), an 

L. R. 5 H. L. 116. Compare Cahn also Brandt v. Bowlby (1831) £ d. 
v. PocketVs Bristol Channel Steam Ad. 932, 36 R. R. 796. , 

Packet Co. (1899) 1 Q. B. 643, C. A. ( q ) See examples (1) * nd 

(o) Loeschman v. Williams also Oodts v. Rose (18oo) 

(1815) 4 Camp. 181, 16 R. R. 772. 229, 104 R. R. 668 
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therefore, that a seller who consigns goods by rail may, under 
this sub-section, effectively reserve to himself the right of 
disposal of the goods by taking a railway receipt making the 
goods deliverable to his own order and retaining it : and the 
opinion expressed to the contrary in a recent case decided 
under the Indian Contract Act is no longer law ( r ). 


Seller taking the bill of lading to his own order.— 
Sub-section (2) is based upon the difference in the legal effect 
of delivering goods to a carrier on the one hand, and on 
board ship to be carried under a bill of lading on the other. 
The distinction is clearly pointed out by the late Mr. Benjamin 
in his treatise on sale in a statement which has become authori- 
tative in England by high judicial approval. 


Where goods are delivered by the seller in pursuance 
of an order to a common carrier for delivery to the buyer, 
the delivery to the carrier passes the property, he being the 
agent of the buyer to receive it, and the delivery to him 
being equivalent to a delivery to the buyer. 

“ Where goods are delivered on board of a vessel to be 
earned, and a bill of lading is taken, the delivery by the 
seller is not a delivery to the buyer, but to the captain as 
bailee for delivery to the person indicated by the bill of 
lading, as the one for whom they are to be carried ” (s). 


The seller, therefore, may take the bill of lading to h 
own order. This last named transaction is very commoi 
and its effect is to control the possession of the captain an 
make the captain accountable to deliver the goods to th 
seller as the holder of the bill of lading. The bill of ladin 
is the symbol of property, and by so taking the bill of ladin 
the seller keeps to himself the right of dealing with propert 
shipped and also the right of demanding possession from th 


(r) Deoraj v. Munshi Iiam (1926) 
48 All. fj 22 , 9(i I.C. 130 , ,. 26) A. A. 
o/J. ihe opinion so expressed was 
not necessary for the decision of 
the case, as the Court found that 
the relation between the parties 
was that of principal and agent, 
not buyer and seller. See also 
Hanlal Chtmanlal v. Pehladrai & 
Co (1929) 31 Bom. L.R. 508, 120 
I. C. 337, (’29) A. B. 260, which 


does not appear quite consiste. 
with this opinion. 

(5) Benjamin on Sale, Book 1 
Chap. VI ad fin, (p. 410, 7th ed 
adopted by Lord Chelmsford 
Shepherd v. Harrison , supr 
example (5), at page 127. T1 
whole series of rules propound< 
in the continuation of the passaj 
may be profitably consulted. 


S. 25 
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captain, and this is consistent even with a special term that 

the goods are shipped on account of and at the risk of the 
buyer (t). 


It may be that the seller commits a breach of contract 
by thus reserving the right of disposal ; but this will not cause 
the property to pass : for the failure on the seller’s part to 
satisfy the conditions required for ascertaining and appro- 
priating the goods contracted for cannot be remedied in the 
buyer s favour by construction of law on the ground that the 
seller ought to have done what he did not. Where a seller 
in effect refuses to appropriate a particular cargo to the con- 
tract by taking bills of lading to the order of a real or fictitious 
nominee of his own, his conduct may be a breach of contract 
in the circumstances, but property in that cargo will none 
the more be transferred for that reason (u). It must be 
observed also that an unsuccessful attempt by a seller to 
appropriate a cargo to the contract will not prevent him from 
appropriating another cargo, and insisting upon the buyer 
accepting it, if he can do so in accordance with the terms of 
the contract as to time and otherwise (v). 


Shipment without reservation of right of disposal.— 

On the other hand, if the seller takes out bills of lading 
which make the goods deliverable to the buyer’s order, this 
is a strong confirmation of the normal presumption that 
delivery to a carrier, and especially a shipmaster, passes the 
property. “ We conceive it is perfectly settled,” said the 
Court of Appeal in England, in 1876, “ that if a consignor in 
such a case wishes to prevent the property in the goods and 
the right to deal with the goods whilst at sea from passing to 
the consignee, he must, by the bill of lading, make the goods 
deliverable to his own order, and forward the bill of lading 
to an agent of his own. If he does not do that, he still 
retains the right of stopping the goods in transitu ( w ), but 
subject to that right the property in the goods and the right 
to the possession of the goods is in the consignee (f Q 


(0 Shepherd v. Harrison , supra, 
per Lord Westbury, at p. 128. 

( u ) Gabarronv. Kreeft (1875) L.R. 
10 Ex. 274. 

( v ) Borrowman v. Free (1878) 4 
Q. B. D. 500. The tender of the 
first cargo had been found invalid 


by an arbitrator, whose decision 
the C. A. obviously thought wrong, 
but no question of its correctness 

was before them. 

(w) As to this see sections 50-52 
below. 
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Shepherd v. Harrison ) ( x ) the consignor did take the pre- 
caution of making the goods deliverable to his own order, 
and of forwarding the endorsed bill of lading, together with 
the bill of exchange, to an agent of his own. The agent for- 
warded the bill of lading and the bill of exchange in the same 
letter to the consignee, and requested him to accept the bill 
of exchange and return it. Under these circumstances it 
was held by the House of Lords that the consignee had no 
right to keep the bill of lading without accepting the bill of 
exchange. This case is no authority for holding that, if the 
property in the goods had already passed, the property would 
revest on the bills of exchange being refused acceptance ” (y). 


Seller retaining lien only— There may, however, 

be an intermediate case, in which the seller intends so tc 

appropriate the goods on shipment as to pass the property. 

yet deals with the bill of lading in such a way as to prevent 

the buyer obtaining possession of the goods without paying, 

or accepting a bill of exchange in payment of the price’ 

In such a case the property will pass, subject to the seller’s 

lien for the price. Thus, where a seller shipped goods under 

a f.o.b. contract, by the terms of which the buyer was, on 

delivery of the bill of lading, to accept a bill of exchange 

for the price payable three months after date, the date being 

the date of the shipment of the goods, and on shipment 

took the bill of lading to shipper’s order and specially endorsed 

it to the buyer, and sent it, together with the invoice and 

bill of exchange duly drawn on the buyer, to the seller’s 

broker, through whom the sale had been effected, and the 

latter left the documents with the buyer, it was held that 

the property in the goods passed on shipment, and the buyer 

was liable for the price, although the goods had been lost 

on the voyage and before the buyer received the documents 

and he refused to accept the bill of exchange on that 
ground (z). ° 


S. 25 


(*) Supra, example (5). 

(y) Ex parte Banner (1876) 2 Ch. 
Div. 278, 288, 289. Sub-section (3) 

is based upon the law as declared in 
Shepherd v. Harrison (see per Lord 
Cairns, at pp. 132-133) and this 
qualification must therefore be 


borne in mind. 

( 2 ) Browne v. Hare (1858) 27 L. J. 
Ex. 372, 117 R. R. 811 (a better 
and fuller report than 3 H. & N. 484) 
affirmed 4 H. & N. 822, 118 R. R. 
786. See also Jenkyns v. Brown 
(1849) 14 Q. B. 496,80 R.R. 287. 
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Whether this be the effect of the transaction is a question 
of fact m each case : in the above instance the inference that 
it was, and that the property had passed to the buyer on 
shipment, was readily drawn, as the seller throughout had 
been acting in strict accordance with the contract. 

Judicial expositions of the rule. — The following lucid 

statement of the rules as to appropriation was judicially 
delivered by the late Lord Justice Cotton in 1878, and the 
provisions of the English Act, which are reproduced by 
sections 23 and 25 of the Act were, it is well known, based 
upon this judgment : — 


“ Under a contract for sale of chattels not specific the 
property does not pass to the purchaser unless there is after- 
wards an appropriation of the specific chattels to pass under 
the contract, that is, unless both parties agree as to the specific 
chattels in which the property is to pass, and nothing remains 
to be done in order to pass it. In the case of such a contract 
the delivery by the vendor to a common carrier, or (unless 
the effect of the shipment is restricted by the terms of the bill 
of lading) shipment on board a ship of, or chartered for, the 
purchaser, is an appropriation sufficient to pass the property. 
If, however, the vendor, when shipping the articles which 
he intends to deliver under the contract, takes the bill of 
lading to his own order, and does so not as agent or on 
behalf of the purchaser, but on his own behalf, it is 
held that he thereby reserves to himself the power of 
disposing of the property, and that consequently there 
is no final appropriation, and the property does not on 
shipment pass to the purchasers. When the vendor on 
shipment takes the bill of lading to his own order, he 
has the power of absolutely disposing of the cargo, and 
may prevent the purchaser from ever asserting any right 
of property therein ; and accordingly in Wait v. Baker (a), 
Ellershaw v. Magniac ( b ), and Gabarron v. Kreeft(c), (in each 
of which cases the vendors had dealt with the bills of 
lading for their own benefit), the decisions were that the 
purchaser had no property in the goods, though he had offered 


(а) (1848) 2 Ex. 1, 76 R. R. 469. 

(б) (1843) 6 Ex. 670 n, 86 R.R. 
398 n (form of bill of lading held 


conclusive in absence of contrary 
indication). 

(c) (1876) L.R. 10 Ex. 274. 
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to accept bills for or had paid the price. So, if the vendor 
deals with or claims to retain the bill of lading in order to 
secure the contract price, as when he sends forward the bill 
of lading with a bill of exchange attached, with directions 
that the bill of lading is not to be delivered to the purchaser 
till acceptance or payment of the bill of exchange, the appro- 
priation is not absolute, but, until acceptance of the draft, 
or payment or tender of the price, is conditional only, and 
until such acceptance, or payment, or tender, the property 
m the goods does not pass to the purchaser ; and so it was 
decided m Turner v. Trustees of Liverpool Docks (d), Shepherd 
v. Harrison ( e ), Ogg v. Shuler (/). But if the bill of lading 
has been dealt with only to secure the contract price, there is 
neither principle nor authority for holding that in such a 
case the goods shipped for the purpose of completing the 
contract do not on payment or tender by the purchaser of 
the contract price vest in him. When this occurs there is 
a performance of the condition subject to which the appro- 
priation was made, and everything which, according to the 
intention of the parties, is necessary to transfer the property 
is done ; and in my opinion, under such circumstances, the 

property does on payment or tender of the price pass to the 
purchaser (g). 1 


In this case, accordingly, where the bills of lading ha, 
been handed to the bankers who discounted the bill of exchang 
drawn against the cargo, and this was done only to secur 
payment of the bill of exchange at maturity, it was held tha 
the buyer was entitled to the goods on offering to pay tb 

bill of exchange, and that his tender constituted a fina 
appropriation vesting the property in him. 

Commh e te f p U 7r ng pa ,T ge T fr ° m the I udgment of the Judicia 


U R ^ J* Ex * 543 > 86 

R.R. 377, Ex. Ch. The facts 

here were somewhat complicated, 

but the mam point is that the fact 

of goods being shipped on the 

buyer s ship does not prevail over 

the terms of a bill of lading made 

out to the seller’s order 

(e) (1869-1871) L.R. 4 Q.B. 196, 


5 H.L. 116. 

C - P ‘ Dlv - 47 (effec 
of bill of lading to shipper’s orde 

is to reserve right not only c 
possession, but of disposal of th 
goods as against a buyer in default 
(d) Rer Cotton, L.J., Mxrabita v 
Imperial Ottoman Bank , supra 
example (3), at pp. 172, 173. 


S. 25 
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Act was founded seem to show that the appropriation would 
not be such as to pass the property if it appears or can be 
inferred that there was no actual intention to pass it. If 
the seller takes the bill of lading to his own order and parts 
with it to a third person, not the buyer, and that third person, 
by possession of the bill of lading, gets the goods, the buyer 
is held not to have the property so as to enable him to recover 
from the third party, notwithstanding that the act of the 
seller was a clear breach of the contract : Wait v. Baker ( h ) ; 
Gabarron v. Kreeft (i). This seems to be because the seller’s 
conduct is inconsistent with any intention to pass the pro- 
perty to the buyer by means of the contract followed by 
the appropriation. On the other hand, if the seller deals 
with the bill of lading only to secure the contract price, and 
not with the intention of withdrawing the goods from the 
contract, he does nothing inconsistent with an intention to 
pass the property, and therefore the property may pass 
either forthwith subject to the seller’s lien or conditionally 
on performance by the buyer of his part of the contract : 
Mirabita v. Imperial Ottoman Bank (j ) ; Van Casteel v. 
Booker (k) ; Browne v. Hare (l) ; Joyce v. Swann (m). The 
prima facie presumption in such a case appears to be that the 
property is to pass only on the performance by the buyer 
of his part of the contract and not forthwith subject to the 
seller’s lien. Inasmuch, however, as the object to be attained, 
namely, securing the contract price, may be attained by the 
seller merely reserving a lien, the inference that the property 
is to pass on the performance of a condition only is necessar y 
somewhat weak, and may be rebutted by the other circum 
stances of the case. 

“ Having regard to the doctrine that the master of a 
ship who gives to the shipper of goods a bill of lading 
bailee of the goods to the person indicated by the b o 
lading, a seller holding a bill of lading to his order w0 
have a sufficient possession of the goods to maintain 
lien, even if he had on shipment parted with the proper y« 


(A) (1848) 2 Ex. 1, 76 R. R. 469. 

(i) (1875) L.R. 10 Ex. 274. 

(j) (1878) 3 Ex. Div. 164. 


(k) (1848) 2 Ex. 691. 

(Z) Supra note (z) p. * 41 - 
(m) Infra note (s) p. I 47 * 
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The seller in such a case makes the ship (even if it belongs 
to the buyer or is chartered by him) his warehouse so far 
as these goods are concerned, and the case, as pointed out by 
Pollock, C.B., in Browne v. Hare (n), is to be governed by 
the same rules as that of a person contracting to buy goods 
in a warehouse of the seller w T here they are to remain until 
paid for, so that the seller retains a lien. They may or may 
not become the buyer’s property before he pays for them, 
according to the terms of the contract.” ( o ) 


The rules as to delivery to a carrier have been re-stated 
as follows by the Bombay High Court (p ) : — 


(1) In the case of such a contract (/.<?., a contract for 
the sale of unascertained goods), the delivery by 
the vendor to a common carrier or, unless the 
effect of the shipment is restricted by the terms 
of the bill of lading, a shipment on board a ship 
of, or chartered for, the purchaser, is an appro- 
priation sufficient to pass the property. 

(2) If, however, the vendor when shipping the articles 
which he intends to deliver under the contract, 
takes the bill of lading to his oivn order , and does 
so not as agent or on behalf of the purchaser, 
but on his own behalf, it is held that he thereby 
reserves to himself a power of disposing of the 
property, and that consequently there is no final 
appropriation, and the property does not on 
shipment pass to the purchaser. 


(3) If the vendor deals with or claims to retain the bill 
of lading in order to secure the contract price, as 
when he sends forward the bill of lading with a 
bill of exchange attached, with directions that the 
bill of lading is not to be delivered to the purchaser 
till acceptance or payment of the bill of exchange, 
the appropriation is not absolute, but, until 
acceptance of the draft, or payment or tender of 


(n) Supra note (z), p. 141. 

(o) The Parchim infra note (*) 
p. 147, (1918) A. C. 157, pp. 170-17l! 

(p) Ford Automobiles v. Delhi 
Motor Co. (1922) 24 Bom. L.R. 


1140, 70 I. C. 138, (’23) A. B. 12 
Followed, Gulab Rai-Sagar 
Nirbhe Ram- N agar (1923) 4 La 
423, 79 I C. 194, (’24) A. : 
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the price, is conditional only, and until such 
acceptance or payment or tender, the property 
in the goods does not pass to the purchaser. 

(4) If the seller discounts a draft upon the buyer 
with a bank and authorizes the bank to hand 
to the buyer a bill of lading to the order of the 
seller and endorsed in blank by him upon his 
acceptance of the draft, the intention to be 
inferred, according to general mercantile under- 
standing, is that the seller intends to transfer 
the ownership when the draft is accepted, but 
intends also to remain the owner until this has 
been done. 


General summary.— It may be stated on the whole, 
in a summary way, that generally delivery to a carrier or 
bailee who receives the goods for transmission to the buyer 
appropriates those goods to the contract ; but the seller may 
exclude the operation of this rule by reserving the power of 
disposal. In particular the appropriation may be and 
constantly is made conditional on payment or tender of the 
price ( q ), or acceptance of a bill of exchange ; this last is quite 
a common practice. In such cases the property passes only 
when the condition is satisfied. The fact of the seller taking 
a bill of lading to his own order is strong evidence that the 
appropriation is conditional, whether he keeps it himself or 
sends it endorsed in blank to his agent, with instructions to 
the agent not to part with it until the goods are paid for or 
the bill accepted (r). Indeed, the rule that such is the 
legal effect, is quite as definite and important as the primary 
rule as to the effect of unconditional delivery ; and the use 
of this precaution by the seller throws on the buyer the burden 
of showing that the appropriation was intended to be fina . 
This can be shown, for example, if the result of the circum 
stances and course of dealing of the parties is that the se ers 
took the bill of lading in their own name only because t ey 


( q ) For a case of conditional 
appropriation in dealing with goods 
on land, see Godts v. Rose (1855) 17 
C.B. 229, 104 R.R. 668. 

(r) Bank of Morvi , Ld. v. Baerlein 
Bros. ( 1923 ) 48 Bom. 374, 79 
1 . 0. 1012, (’24) A. B. 325 ; Re Cargo 


s.s. Rappenfels (J 91o > ** ' 

1, 30 I. C. 174 ; Mehta & to.*- 
seph Heureux ( 1924 ) 48 Bom. 
I, 80 I. C. 766, (’24) A B 422 , 

l Kishan-Basheshur Nath v. S. M. 

zalElahi (1926) 8 Lah. 173,104 
3. 807, (’27) A. L. 391. 
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were not quite sure of the construction of the buyer’s 
acceptance of their offer, whereas in fact he did mean to accept 
the cargo, and acted accordingly ( 5 ), or that the seller merely 
intended to retain his lien. The incidence of the risk as 

between buyer and seller is a very strong indication as to 
which of them owns the property (t). 

. J* siodd b e n° ted that, in case of difference, the terms 
of the bill of lading prevail over those of an invoice, and it 
seems (m), over any inference from ambiguous terms in any 
other documents evidencing the contract. “ It is perfectly 
well settled that ... the entry upon the invoice stating the 
goods to be shipped on account and at the risk of the consignee 
is not conclusive, but may be overruled by the circumstance 

ot the jus aisponendi being reserved by the shipper through 
the medium of the bill of lading ” (v). b 

Attention to the principles established under the present 

head will be found to remove many of the difficulties which 

arise on the more special question of an unpaid seller’s right 
to stop goods in transit. ® 

mi 9? ] ods . ordered by tradesmen in India from Europe — 

The following passage from Mr. Benjamin’s treatise («.)m'di- 
cates at what stage property in goods shipped from Europe 
to India may pass to the Indian firm ordering the goods P 

If A in Bombay orders goods from B in 
Liverpoo wUhout sending the money for them, B may 
execute the order in one of two modes, without assuming 

dewfhi m 7 7 ke tte b ‘ 1 ° f ladin S> making the good! 
deliverable to his own order or that of his agent in 

noT^tran f 7 7 his a 8 ent ’ with instructions 

goods. (Jr B may draw a bill of exchange for the 
pnce of the goods on A, and sell the bill to a § Li vernal 

TT / 1 A/) < t . _ — _ _ ' _ ^ 


S. 25 


(a) Joycev Swann (1864) 17 C.B. 

K*r • 41 lhere was no question 
between the parties to the sale, but 

only between the buyer and under- 
writers as to insurable interest, the 
cargo having been lost by wreck 

(0 The Parchim (1918) A.C. 157 

(the main point is on the law to be 
applied by the Prize Court), and see 
1 he Kronpnnsesaan Margareta 


(1921) 1 A.C. 486. 

CP*D S 47 099 V * Shuter ( 187 5) 1 

(v) Lord Cairns in Shepherd v 
Harrison (1871) L.R. 5 H.L., at 

383 ’ Cited With a PP rov al 

/ 1 q I r \ . ? r( {? ex *- 8 - Happen] els 
H91o) 42 Cal. 334, 342-3, 30 I. C. 
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banker, transferring to the banker the bill of lading 
for the goods, to be delivered to A on due payment 
of the bill of exchange. Now in both these modes 
of doing business, it is impossible to infer that B had 
the least idea of passing the property to .4, at the time 
of appropriating the goods to the contract. So that 
although he may write to A and specify the packages 
and marks identifying the goods, and although he 
may accompany this with an invoice, stating that 
these specific goods are shipped for A’s account, and 
in accordance with A’s order, making his election 
final and determinate, the property in the goods will 
nevertheless remain in B, or in the banker, as the case 
may be, till the bill of lading has been endorsed and 
delivered up to A. And a third course is now, under 
the Act (a;), available to the seller. He may draw upon 
the buyer a bill of exchange for the price, and may 
send it, together with the bill of lading, direct to him. 
In such a case, however, he trusts the buyer. In 
this class of case, it is often a matter of great nicety 
to determine whether or not the seller’s intention was 
really to reserve a right of disposal.” 


26. Unless otherwise agreed, the goods remain 

Risk prima the seller’s risk until the property 
facie passes with therein is transferred to the buyer, 
property. but w h en the property therein is 

transferred to the buyer, the goods are at the 
buyer’s risk whether delivery has been made 
or not : 


Provided that, where delivery has been 
delayed through the fault of either buyer or seller, 
the goods are at the risk of the party in fault as 
regards any loss which might not have occurred but 
for such fault : 

Provided also that nothing in this section 
shall affect the duties or liabilities of either seller or 
buyer as a bailee of the goods of the other party. 


(x) S. 25 (3), (s. 19 (3) of the English Act). 
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Examples. — The section may be illustrated by the 
following examples 


S. 26 


(1) Goods in a house held on lease were sold by auction 
under conditions expressly providing that all lots should be 
taken to be delivered at the fall of the hammer, after which 
time they should remain at the exclusive risk of the purchaser. 
The rent of the house was in arrear, and after the sale the 
landlord threatened to distrain on these goods, and to prevent 
distress the auctioneer paid the rent and paid over the net 
proceeds of the sale only to the original owner of the goods, 
who was also the tenant of the house. It was held that the 
auctioneer had no right to make this deduction as the property 
in the goods had passed to the respective buyers and the seller, 
therefore, had no further interest in them, and the auctioneer' 
m consequence, had no implied authority from him to pay 
the rent in order to save the goods from distress ( y ). 

(2) The defendant purchased 975 bales of rice, bein" the 
whole contents of a gola, paid earnest money, and took part 
delivery of the rice. The rest was destroyed by fire. The 

property in the whole had passed to him and he was held 
liable to pay the balance of the price ( 2 ). 


Risk usually follows the property. -As in our law 

property can be transferred by the contract itself, subject 
to the goods being ascertained, it is natural to hold that 
in the absence of special terms, the risk follows the pro- 

perty (a). It is thoroughly established that by 

be iingksh law, where a bargain and sale is completed 

tie oT f * g °° dS \ and , ever ything to be done on 

the price of the goods not having been paid ( b ) ■ and 

fs cir e fbv th P f^ g ^ the thiDgS subsec l ue ntly , unless it 
is caused by the fault of the vendor, must be borne 

by the purchaser, and, by parity of reasoning, any benefit 

/ % <-• 


L.R 7 W Q% n %m: Turner (1871 > 

( 2 ) iS'Wi Mohun Pal v. Nobo 
Knahto Poddar (1878) 4 Cal. 801. 


(а) See examples to the preceding 
sections. 

(б) See ss. 46-48 post. 
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to ihem ! S his benefit, and not that of the vendor ” (c). 

chinch ! nd n ® vertheIess the contract is effectual to 

exSinn * "It mde P e odcntly of delivery ; this would make an 
q ■ ? e £ er * er al rule that risk accompanies ownership. 

Of S < the t W 0f Vari0US COuntries and was the law 

of Scotland before the passmg of the English Act (d). There 
s no mg in the law of England, however, to prevent parties 
om agreeing, if they please, that the risk shah pass at some 
tune or on some condition which is not necessarily simultaneous 
Wi t e passing of the property, and thus ownership may in 
particular cases be separated from the risk (e), but that this 
may e so, it is necessary that there should be some appro- 
priation of the property to the contract (/). The possi- 
ty of such being the contract between the parties has been 
thus expressed by Lord Hatherley : — “It is perfectly 
conceivable, indeed in many cases it has been so as a matter 
of fact, that a person selling some goods at a distant place to 
a person living in this country, may say, ‘ I am perfectly 
willing to sell you these goods ; I am perfectly willing to com- 
plete the cargo so to be sold, but I do not intend to be at the 
risk of their loss during the transit or on the voyage, and 
although you will not be expected to pay for the goods and 
acquire the property until you have the bills and the docu- 
ments attached sent to you, still in the meantime there will be 
a risk in transit, and that is a risk which I am not desirous of 
undertaking, and I must throw that risk upon you as part 
of our bargain’” (g). 

Goods at seller’s risk. — It must be remembered that 
under section 8 a seller of goods which remain in his custody 
befor e the property has passed is relieved from liability if 

Castle v. Play ford (1872) L. R.7 
Ex. 98; Anderson v. M or ice (1875) 

L. R. 10 C. P. 609, 1 App. Cas. 713, 
and Sterns , Ltd. v. Vickers, Ltd. 


(c) Sweeting v. Turner , supra, 
example (1), at p. 313, per Black- 
burn, J. ; cf. Black v. Homer sham 

(1878) 4 Ex. Div. 24 (dividend on 
shares). 

(d) See Chalmers, pp. 68-69. 

( e ) Martineau v. Kitching (1872) 
L. R. 7 Q. B. 436, a peculiar case 
where the majority of the Court 
thought it immaterial whether 
property had passed or not, the risk 
having passed to the buyer by the 
terms of the contract. See also 


ana sterns, Ljia. v. 

(1923) 1 K. B. 78, C. A. The risk 

may pass by custom ; Bevington v. 
Dale (1902) 7 Com. Cas. 112. 

(/) Billimoria v. Gauri r Mai- 
Narain Das (1928) 10 Lah. L. J. 29C, 
112 1. C. 457, (’28) A. L. 481. 

(g) Anderson v. Morice, 1 App* 
Cas., at pp. 728, 729. 


TRANSFER OF TITLE. 


151 


they are accidentally destroyed without his fault ; and if the Ss. 
property has passed and the goods remain in the possession 26, 27 
of the seller and are accidentally destroyed without his 
fault, he again is not liable to an action for a breach of 
contract in not delivering them. 

Immovable property. — As to immovable property, 
it is provided by the Transfer of Property Act, that where 
the ownership of the property has passed to the buyer, he is 
bound to bear any loss arising from destruction, injury or 
decrease in value of the property not caused by the seller, 

( s. 55 (5) (c) ) but a mere contract for the sale of 
immovable property does not of itself create any interest 

m or charge on the property (s. 54). See also the Specific 
Relief Act, section 13. 

Bailees.— The rights and liabilities of bailees are dealt 
with in sections 148-181 of the Indian Contract Act ( h ). 


Transfer of Title. 

27 . Subject to the provisions of this Act and 

Sale by person ° f f 7 ° th ? r laW f °f the time bein g 

not the owner. 111 lorce, wlxere goods are sold by a 

person who is not the owner thereof 
and who does not sell them under the authority of 
or with the consent of the owner, the buyer acquires 
no better title to the goods than the seller had 
unless the owner of the goods is by his conduct 
precluded from denying the seller’s authority to sell : 

• t Provided that, where a mercantile agent is, 
with the consent of the owner, in possession of the 
goods or of a document of title to the goods, any 
sale made by him, when acting in the ordinary 
course of business of a mercantile agent, shall be as 
valid as it he were expressly authorised by the owner 
ot the goods to make the same ; provided that the 

(1871) L. R. 7 Ex. 7 • Elvhick v 29 A * L - 250 . Shaw v. Symmons 
Barnes ( 1880) 6 C. P. D. 321 | & Sotis (1917) 1 K. B. 799. 



152 


THE INDIAN SALE OF GOODS ACT. 



buyer acts in good faith and has not at the time of 

the contract of sale notice that the seller has not 
authority to sell. 


Examples. — The section may be illustrated by the 
following examples 


(1) A finds a ring and after making reasonable efforts 
to discover the owner, sells it to B , who buys without know- 
ledge that A was merely a finder. The true owner may recover 
the ring from B (i). 


(2) Delivery by A of goods on sale or return to B , upon 
the condition that they are to remain the property of A 
until paid for. B sells them to C, without paying A for them. 
C buys in good faith and without notice of A’s title. None 
the less, A can recover the goods or their value from G (j). 


(3) Sale of a horse at a public auction. Unknown to 
the auctioneer and the buyer, the horse had been stolen. 
The buyer obtains no title against the true owner ( k ). 


(4) A assigned goods to the plaintiff by bill of sale, 
but was allowed to keep possession of them upon payment 
of a weekly rent, and an undertaking to deliver them up on 
demand. He subsequently sold them to the defendant. The 
defendant, though he bought in good faith, acquired no title 
against the plaintiff (l). 

(5) The hirer of goods under a hire purchase agreement 
sells them. The buyer from him, though acting in good faith, 
does not acquire the property in the goods as against the 
owner, but, at the most, such interest as the hirer had (m). 


(6) One Alfred Blenkarn, writing from an address which 
he gave as 37, Wood Street, Cheapside, and signing his name 



(i) Farquharson Bros. v. King & 
Co. (1902) A. C. 325, at pp. 335-336; 
cf. Cahn v. Pockett's Bristol Channel 
Steam Packet Co. (1899) 1 Q. B. 
643, at p. 658, C. A. 

(j) Edwardes v. Vaughan (1910) 

26 T. L. R. 545, C.A. ; cf. Khitish 
Chandra v. Emperor (1924) 51 

Cal. 796, 801, 82 I. C. 163, (’24) 
A.C. 816. 


(k) Lee v. Bayes (1856) 18 C. B. 

99, 107 R. R. 424. 

(Z) Cooper v. Willomatt (1845) 

C. B. 672, 68 R. R. 798. 

(m) Helby v. Matthews (1895) A.o. 

71 ; Belsize Motor Supply Co. J- 
’ox (1914) 1 K. B. 244 ; W ^ lt ^ 
* Co. y. Hilt (1918) 2 K. B. 80S, 

. A. ; Greenwood v. Holquette (l* 'V 

l B.L.R. 42. 
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so that it looked like Blenkiron & Co., ordered some goods 
from the plaintiffs. At 123, Wood Street, were premises 
of a reputable firm, W. Blenkiron & Co. The plaintiffs 
consigned the goods to Messrs. Blenkiron & Co., 37, Wood 
Street, and Blenkarn obtained possession of them and re-sold 
to the defendants, who bought in good faith. The defendants 
acquired no title as against the plaintiffs (n). 

(7) A by falsely representing that he is authorized 
by B to purchase and take delivery of goods on B’s behalf, 
obtains possession of the goods from C. He re-sells them 
to D. D acquires no title as against C (o). 


(8) A by falsely representing to the sellers of goods 
that he had bought them from the buyers, obtains posses- 
sion of the goods. He can give no title to a buyer from 
him (v). 


(9) The plaintiff entrusted a motor car to a mercantile 

agent for sale, stipulating that the car should not be sold below 

a certain price. To this the agent professed to agree, but 

intended, from the outset, to sell the car at such price as he 

could obtain and to misappropriate the proceeds. He sold 

it to A, who bought in good faith, for less than the stipulated 

price and absconded. Subsequently A sold the car to the 

defendant. The plaintiff failed in his action to recover the 
car from the defendant ( q ). 


(10) A consigned a quantity of cocoa to B by railway, 
and sent the consignment notes to him. The price, at the 
time, had not been agreed. Before any agreement was arrived 
at as to the price, B sold the cocoa to C and handed to him 
the consignment notes. A was held to be precluded from 
disputing B’s title to the cocoa (r). 

Transfer of title. — Sections 27-30 s upersed e section 108 
of the Indian Contract Act, and, while they deal with the 
same subject matter, do so in a manner which resembles 


(n) Cundy v. Lindsay (1878) 3 
App. Cas. 459. Compare Hardman 

Y* (l863) 1 H - & C. 803, 

130 R. R. 784. 

(o) Higyons v. Burton (1857) 26 
L. J. Ex. 342, 112 R. R. 938. 

( P ) Kmgsford v. Merry (1856) 


1 H. & N. 503, 108 R. R. 694, Ex. 
Ch. 

(q) Folkes v. King (1923) 1 K. B. 
282, C.A. 

(r) Commonwealth Trust , Ltd. v. 
Akotey (1926) A. C. 72, P. C. 


S. 27 
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S. 27 the English law much more closely than it resembles the 

provisions of that section, which differed from the English 
law in many respects. English authorities, therefore, which 
turn on the construction of the English enactments on this 
subject now in force, that is to say the Factors Act, 1889, 
and section 25 of the Sale of Goods Act, 1893, will be of more 
use under this Act than they were under section 108 of the 
Indian Contract Act, and even than many of the Indian 
cases under that section ( s ). 

There has always been a conflict between the legal and 
mercantile view ; the law insisting upon the rights of the 
true owner of goods and refusing to allow him to be deprived 
of them unless he was in some kind of manner responsible for 
bis own loss, while the merchant has sought to protect the 
honest buyer of goods, or lender of money upon them, who 
deals with the person in possession of the goods. The triumph 
of the mercantile view is to be seen in the law relating to the 
purchase of goods in market overt, by which the honest buyer 
obtained an indefeasible title to the goods ; and this rule of 
the law merchant became part of the common law, modified, 
however, in the reign of Henry VIII by the statutory provi- 
sion that if the goods were stolen the property revested in the 
true owner on the thief being prosecuted to conviction. The 
law of market overt, however, has long ceased to be of any 
general importance in England (t) and as it does not exist in 
India no more need be said about it. In addition to this two 
other exceptions were recognized by the common law to the 
rule enunciated in section 27, that a man cannot give a better 
title to goods than he has himself (u): first , the case of sale by 

(s) See Shankar v. Mohanlal Contract Act and the cases decided 
(1887) 11 Bom. 704; Framji v. thereunder. # 

McGregor (1902) Punj. Rec. No. 27 (t) See Hargreave v. Spink (lov ) 

(a somewhat doubtful authority in 1 Q.B. 25 , and judgment of Scrutto , 

any view); Le Geyt v. Uaroey J., in Clayton v. LeRoy (1911] I- *» 
(1884) 8 Bom. 501; S eager v. Uukma at p. 1038, et seq. and Chalmers, 
Kessa (1900) 24 Bom. 458; Bid- pp. 74-75 and 77-79, where furtner 

domoye Dabee v. Sittaram (1878) information may be found. ... 

4 Cal. 497; Faiz Ahmad v. King (u) See the judgment ol 
Emperor (1908) Punj. Rec. Cr. J., in Fuentes v. Montis (ISoo ) »"• * 
No. 2; Ramasami Gupta v. Kama- 3 C. P., at pp. 276-277 ana • 
lammal (1921) 45 Mad. 173, 70 I. C. Cole v. North Western Banket ) 
448, (’22) A. M. 44. The reader is L.R. 10 C.P., at pp. 3^*^ 
referred to Pollock and Mulla, 5th judgment of Blackburn, J., 111 
edition, pp. 521-531, for a fuU Ch. This judgment also g ives . ts 
discussion of s. 108 of the Indian history of the earlier Factors 
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a person holding under a contract voidable for fraud or the S. 27 
like at the other party’s option — here, the transaction being 
valid until rescinded, a third person purchasing in good 
faith and for value gets an indefeasible title ; secondly , 

“ where an agent who carries on a public business deals 
with the goods in the ordinary course of it, though he has 
received secret instructions from the principal to deal with 
them contrary to the ordinary course of that trade ” — here 
the principal is estopped from repudiating the agent’s 
ostensible authority. But the protection given by this last 
rule to buyers or lenders in good faith was inadequate, for 
the possession of goods does not of itself amount to an 
ostensible authority to deal with the property (v); and a 
person whose employment consists in dealing with other 
men’s goods in one way does not, by possessing goods in 
the course of that employment, acquire ostensible authority 
to deal with them in any other way ( w ). 

Legislation, however, has from time to time come to the 
assistance of the mercantile view, with the result that now 
both in England and India — 

(a) Those who having sold goods continue or are in 

possession of the goods or of the documents of title to the 
goods (x), 

(b) Those who having bought or agreed to buy goods 
obtain, with the consent of the seller, possession of the goods 
or the documents of title to the goods (?/), 

(c) Mercantile agents acting in the ordinary course of 

business of a mercantile agent who have, with the consent 

of the owner, possession of the goods or the documents of 
title to the goods (z), 


(v) Johnson v. Crddit Lyonnais 
(1877) 3 C.P.D. 32, at pp. 39-40. 

(w) See L.R. 10 C.P., at p. 369. 

(x) S. 30(1). 

(V) S. 30 (2). 

(z) S. 27. For the definition of 
mercantile agent see s. 2 (9). 
The use of the term mercantile 


agent nas been explained as intended 
to express in a compendious form 
the result of the decisions as to 
who were agents within the meaning 
of the older Factors Acts ; Op-pen 
heimer v. Attenborough (1907) 1 K.B. 
510, at p. 514, per Channell, J. 
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S* 27 and in India, 

(d) Part owners who, with the permission of the co- 
owners, are in the sole possession of the goods (a) 

may give a good title to a buyer who buys in good faith and 
without notice of their want of title. 

Persons included in classes (a) and (b) may give a good 
title whether they act by themselves or a mercantile agent. 
Pledges by these persons also are express ly validated by the 
Act, while pledges by mercantile agents are dealt with by 
section 178 of the Indian Contract Act, as amended by the 
Indian Contract (Amendment) Act, 1930 ( b ). 

Nemo dat quod non habet. — Section 27 lays down the 
general proposition that no one can give what he has not 
« j > an d if one deals with the goods of another without 
his authority, the transaction is as against that other 
nugatory in law (c). There are certain e xceptions , some 
of which are more apparent than real, to this rule; a 
pledgee, for instance, is authorized to sell the pledged 
article, but he does so as agent for the pledgor to the 
extent that after paying his debt out of the proceeds he is 
accountable to the pledgor for any surplus and must in any 
event treat the proceed? r of the sale pro tanto in reduction 
of the debt (d) ; a sheriff 'tf’rVdi strain or may sell the goods of 
the debtor and give a good title to the buyer ; a trustee in 
bankruptcy may sell not only the goods of the bankrupt 
but those which are in his reputed ownership; and a mortgagor 
of goods remaining in possession can give a good title to a 
buyer from him who acts in good faith and without notice of 
the encumbrance ( e ). Another instance is that of an agent 
of necessity, usually a master of a ship, who may in case of 
necessity sell the ship or cargo (/), and this has been extended 
to the case of a carrier by land ; but a real necessity must exist 
for the sale and there must be a practical i mpossib ility o 
obtain ing the o w ner’s in s truct ions in time as to what ska 

Venkataramiah 


(a) S. 28. 

(b) See Pollock and Mulla, 
pp. 548-554. 

(c) See Hollins v. Fowler (1875) 
L.R. 7 H.L. 757. 

(d) Indian Contract Act, s. 176. 
Pollock and Mulla, pp. 545-547. 


(e) Narasiah v. Venkataramw n 

(1918) 42 Mad. 59,47 I. C. 976 , 
Backer Khorasanee v. Ahmed bsman 
Jamal (1927) 5 Ran. 633, 106 I. C. 

355, (’28) A. R. 28. n 

(/) Pollock and Mulla, pp. 

574 . 


ESTOPPEL. 


157 


be done ( g ). Whether this doctrine can be extended beyond 
the cases of carriers is not certain. The suggestion that it 
can, which was made by McCardie, J., in Prayer v. Blatspiel (h), 
does not appear to have been favourably received by the 
Court of Appeal (i). 

Estoppel. — It may also be that the owner has acted in 
such a way as to be precluded from disputing the lawfulness 
of the transaction, that is to say, may be estopped from setting 
up his title against the buyer. One instance of this is the case 
already mentioned of the owner giving an agent ostensible 
authority to deal with his goods in the ordinary course of 
his business. The estoppel may, however, arise in other ways, 
as by the owner standing by when the sale is effected ( j)\ 
still more by his assisting the sale (Jc), or by permitting 

goods to go into the possession of another with all the insignia 
of possession thereof and apparent title 5 ’ (/) ; or if he has 
otherwise acted or made representations in such a way as to 
induce the buyer to alter his position to his prejudice (m). 
Mere carelessness, however, on the part of the owner of the 
goods in guarding them will not create an estoppel ; it is 
necessary that the owner should have done some act on which 
the buyer relied and misled him by that act, or, as it is also 

some act amounting 
to a disregard of his obligations towards the person who 

relies on th e negligence as creating an estoppel ( n ). This is a 

(g) Sims & Co. v. Midland By 
(1913) 1 K.B. 103, 112; Springer 
v. Great Western Railway Co. (1921) 

1 K.B. 257, C.A. 

(h) (1924) 1 K.B. 566. 

(i) Jebara v. Ottoman Bank (1927) 

2 K.B. 254, pp. 270-271. 

(j) Gregg v. Wells (1839) 10 
A. & E. 90, 50 R.R. 347. 

(k) Waller v. Drakeford (1853) 

1 E. & B. 749, 93 R.R. 377. 

( l ) Commonwealth Trust v. 

Akotey , supra, example (10); cf 
Zi/mitfer v. Samuda (1817) 7 Taunt! 

26o. Contrast Abdul Valied Abdul 

v. Hasanalli Alibhai Ghasia 

, 1925 > t>° o B o°“- 229 ’. 96 l - C - 305, 
l B ' ( a re gi 8 tered owner 
of shares does not, by handing 

over share certificates and blank 

transfers signed by him to another 
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person, make a representation to 
the world that such person is entitled 
to deal with the shares, so that any 
honest purchaser from him obtains 
a good title). 

(w) Woodley v. Coventry (1863) 
2 H. & C. 164, 133 II. R. 633 ; 
Knights v. Wiffen (1870) L.R. 5 Q. 
B. 660; Dixon v. Kennaway (1900) 
1 Ch. 833; Simm v. Anglo-American 
Telegraph Co. (1879) 5 Q.B.D. 188, 
pp. 215-216, C.A. 

(n) Farquharson v. King (1902) 
A.C. 325 ; Heap v. Motorists' 
Advisory Agency (1923) 1 K.B. 577, 
587; Union Credit Bank v. Mersey 
Docks and Harbour Board (1899) 2 
Q.B. 205, C.A. As to estoppel of a 
bailee see Pollock and Mulla, pp. 533- 
534; Henderson v. Williams (1895) 1 
Q.B. 621, C.A. ; Laurie ds Morewood 
v. Dudin (1926) 1 K.B. 223, C.A. 
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S. 27 question of fact depending on the particular circumstances 

of the case. 

Sale by mercantile agent. — The important proviso 
to this section is taken from section 2 (1) of the English Fac- 
tors Act, 1899 ; but deals only with the power of a mercantile 
agent to sell the goods ; his power to pledge them (which is 
also dealt with by the above section in the English Factors 
Act) being, as already seen, the subject matter of section 178 
of the Indian Contract Act. It is to be observed, however, 
that while the wording of the Factors Act and section 178 
of the Indian Contract Act is ‘‘ where a mercantile agent is 
with the consent of the owner in possession of goods or the 
documents of title to goods, ” in this section the wording 
is a document of title to the goods.” What the object or 
the exact effect of this alteration in the phraseology may be 
is not quite easy to see ; and, if the distinction be material, 
it seems unfortunate that different considerations should 
a pply m the case of a sale and of a pledge respectively by a 
mercantile agent. 

In order that the proviso may apply several conditions 
are necessarv. 

(1) The agent effecting the sale must he a mercantile 
agent (o) ; a sale by a mere clerk or shopman, for instance, 
would not be within the proviso (p). 

(2) The mercantile agent must he in possession of the goods 
or the documents of title with the consent of the owner . 

Possession. — Under the English Factors Act, section 
1 (2) “a person shall be deemed to be in possession of goods 
or of the documents of title to goods where the goods or 
documents are in his actual custody or are held by any other 
person subject to his control or for him or on his behalf, and 
there would appear to be no reason why under this proviso 
“ possession ” should not be given that meaning ; for unlike 
the first exception to the repealed section 108 of the Indian 

(o) As to who is a mercantile Agency , Ld supra , note (n), 
agent see Lowther v. Harris (1927) karv. Mohanlal{ 1887) 11 Bom. 

1 K.B. 393, cited in the note to Ramasami Qupta v. 
section 2 (9). (1921) 45 Mad. 173, 70 I. C. 

( V ) cf. Heap v. Motorists' Advisory (’22) A. M. 44. 
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Contract Act the proviso is limited to mercantile agents, 
and does not refer to the possession of “ any person,” which 
rendered it necessary to limit the meaning of possession 
to one “ which is unqualified and not to be restricted other- 
wise than by the owner giving instructions to the person 
who has it” (s). The only limitation, which, it appears, 
ought to be implied, is that the possession should be the 
possession of a mercantile agent as such ; for it would not 
be reasonable to construe the proviso in such a way as, for 
instance, to enable an auctioneer to whom a furnished 
house had been let to give a good title to the furniture if 

he sold it by auction— a case suggested by way of a reductio 
ad absurdum by Blackburn, J. (t). 

Consent obtained by fraud.— The words “with the 

consent of the owner” present more difficulty. It was held 
in England under the earlier Factors Act, that where the 
agent by fraud mduced the principal to “ entrust” him with 
the goods or documents of title, the agent could none the less 
give a good title to a bona fide purchaser ( u ) ; and these cases 

owner to the 

agent s possession is valid, though it may have been obtained 

amo f utt d tiT Pr ° V1 t ed ’ at a , n - v TT rate > th at the fraud does not 
amount to larceny by a trick. Under the corresponding provi- 

f>ons of section 108 of the Indian Contract Act, howeTr, 

^ nsent probably meant » free cons ent ” (w), as defined by 

r- ' " 
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' °: eenwood v • Holquette 

(1873)12 B.L.R. 42, 46; Roopchand 

dank, das v. The National Bank of 

India (1918) 46 Cal. 342, 48 I. C. 

J7o; singer Manufacturing Co 

k ahor * v. Niaz Ali (1919) Punj. 

Rec.No 54, 40 I. C. 888; Ahmed 

o S 1 in f er r Sewin 9 Machine Co. 
(1921) 3 Lah. L. J. 249, 67 I C 

® 38 > < 21 > . A - L- 223; Shankar v. 
Lakshmibai (1928) 30 Bom L R 

But^-V 37 ’ <’ 28 > “'B L 225: 

f v ‘ Centra l Bank 

of India (1928) 56 Cal. 367, 119 1 C 

23 (’29) A .C. 497, it was laid down 

,no th0 WOrd “Possession” in 
s 108 was to be given the widest 

possible meaning consistent with 
the context. 

(0 Cole v. North Western Bank 
(1875) L. R. 10 C. P. 354, at p. 373. 


( u ) Baines v. Sivainson (1863) 
4 B. & S. 270, 129 R.R. 741 ; Vickers 

Ca,m. z (1871) L - R - 2 Sc - A »- 

(v) Lowther v. Harris , supra, 
approving the above cases; Cahn 
v. Pockett's Bristol Channel Steam 
1 acket Co.y infra , note (x). 

M J n „ the fift h edition of Pollock 
and Mulla on the Indian Contract 
Act, the authors took this view of 
the meaning of “consent” in the 
first exception to s. 108 of that Act, 
which corresponds to this- proviso • 
and considered that as regards 
cases m which possession is 
obtained otherwise than by free 
consent, provision was made by the 
third exception, which corre- 

»°5* 8 - 2 9- See Pollock and 

Mulla (5th Edition), p. 526. 
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section 14 of the Indian Contract Act, and it may be argued that 
it must be so construed m this section. It is submitted, how- 
ever, that there is nothing in the present Act to compel such 
a limited interpretation of “ consent, ” which would certainly 
destroy much of the value of the proviso from the point of 
view of the merchant. The difficulty, however, does not 
end here, for in England there is a tendency manifesting 
itself to give a still wider meaning to the word “ consent, ” so 
as to make it include certain cases where the possession has 
been obtained by “larceny by a trick, ” although at one time 
it was accepted that, if the fraud did amount to larceny 
by a trick, the possession of the agent was not with the consent 
of the owner (a;). Even now, in so far as the owner is tricked 
into giving possession to the wrong person, there can be no 
doubt that the property is not in that person’s possession 
with the owner’s consent (y) ; and equally the same would be 
the case if he were tricked into parting with the wrong property. 
But there can also be larceny by a trick where the owner 
gives possession to the transferee intending the latter to hold 
the transferred property on a bailment, and the latter, while 
appearing to take it on those terms, takes it intending to 
misappropriate it, contrary to the known intention of the 
owner. In this case there is no contract of bailment, and the 
possession consequently passes by wrong, and not by contract, 
the acquisition of the possession by the transferee is according y 
trespassory, and he may therefore be convicted at common 
law of larceny on his misappropriating the property (z)- > 

however, his dishonest intention is not formed until after e 
has received the property, the possession duly passes J 
contract and the property therefore is in his possession wi 
the consent of the owner and at common law (apart 0 
breaking bulk) the bailee could not be found guilty of arceny 
as the original taking was not trespassory. . 

Recently the Courts in England have protested a & a ^ Q 
the view that the question whether a mercantile agen 
give a good title to a third person can depend^upo^^^ 

(y) Folkes v. King (1923) 1 3 ‘ 


(x) Oppenheimer v. Frazer (1907) 
2 K. B. 50, C. A., approving the 
opinion to that effect expressed in 
Cahn v. Pocket? 8 Bristol Channel 
Steam Packet Co. (1899) 1 Q. B. 643, 
C. A. 


28 (z) S et'Lake v. Simmons ( 

A. C. 487, where the subject^J^ 

discussed; cf. Heop • 577 , 

Advisory Agency (1923) 1 K- 
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question quo animo he received the goods from the owner ; 
for, it is said, the owner intended to give him possession 
and that is sufficient consent within the meaning of the Act. 
“ I can understand that where by a trick there is error in 
the person there is no true consent, and the Factors Act 
is excluded. But where there is agreement on the person, 
and the true owner intends to give him possession, it does 
not seem to me that the fact that the person apparently 
agreeing to accept an agency really means to disregard the 
agency, and act for his own benefit, destroys the consent 
of the true owner under the Factors Act. That Act intended 
to protect a purchaser in good faith carrying out an ordinary 
mercantile transaction with a person in the position of a 
mercantile agent. It does not do so completely, for it re- 
quires the purchaser to prove that the goods were in posses- 
sion of the mercantile agent ‘ with the consent of the owner ’ 
But it does not require the purchaser in addition to prove 
that the mercantile agent agreed both openly and secretly, 
ostensibly and really, to the terms on which the owner trans- 
ferred possession to the mercantile agent. It appears to 
me to be enough to show that the true owner did intentionally 
deposit in the hands of the mercantile agent the goods in 
question It is admitted that if he was induced to deposit 
e goods by a fraudulent misrepresentation as to external 
tacts, he has yet consented to give possession and the Factors 
Act applies, but it is argued that if he deposits the goods 
in the possession of an agent who secretly intends to break 
his contract of agency the Factors Act does not apply I 

, th ! nl !. l arllame nt ^d any intention of applying 'the 
tificial distinctions of the criminal law to a commercial 
transaction defeating it if there were larceny by a trick 

btari ll ^n ?ere ° nly lalCeny by a bailee > <>r possession 
obtained by false pretences ” (a). 
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King ’ 8U P ra > P er 

Scrutton, L.J at p. 305. See too per 
J-, Buller dr Co. v. Brooks , 
Xrf., 142 L. 1.576, at p. 578. “I think 
the correct view is that the consent 
of the seller postulated by the 
section [t.« b. 25 (2) the equivalent 
of s. 30 (2) of the Act] is a consent 
in fact to the buyer having the pos- 
session. . . .so that the state of mind 
11 


of the buyer, who is fraudulently 
intending to get the possession which 
he knows the seller would not give 
him if he knew the state of the 
buyer’s mind, becomes immaterial 
m these questions of civil right, 
however material the criminal state 
of mind may be in questions of 
criminal responsibility.” 
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S. 27 The question therefore resolves itself into this ; is it 

permissible, in considering whether the owner consented to the 
possession of the agent, to enquire with what intention the 
agent took possession ? It still awaits decision (6), but 
there can be little doubt what answer the merchant would 
give, though a lawyer may find it difficult to say that a thief 
can give a good title. 


Determination of consent.— The English Factors Act 
provides by section 2 (2) for the case of the mercantile agent 
continuing in possession after the consent of the owner has 
been determined and enacts that a sale by him to a third 
party shall be good if the buyer has no notice of the termi- 
nation of the consent. This Act, like the earlier English Acts, 
has no such provision and under the latter it was held that, 
after the termination of the owner’s consent, the agent could 
not give a good title, however honest the buyer was (c). The 
omission of the provision therefore may lead to litigation 
in India. 


(3) The mercantile agent must he acting in the ordinary 
course of business of a mercantile agent. 


The proviso does not, it will be observed, say “ as sue 
mercantile agent,” nor do the words used bear that meaning. 
They were discussed in the case of Oppenheimer v. Atten 
borough ( d ) in which case the plaintiff entrusted some diamon 
to a diamond broker on his representation that some spec e 
firms of diamond merchants would probably buy them , 
but the broker, having obtained them, pledged them wi 
the defendant, who acted in good faith. It was attemp e 
to show that a diamond broker employed to sell ha n 
authority to pledge, but it was ruled by the trial judge 
the words “a mercantile agent” gave the agent a 
authority which could not be cut down by any par ic 
trade custom and he accordingly gave judgment or , 
defendant. This decision was affirmed by the Court o ^ pp 
Lord Alverstone (at p. 227) expressed the opinion 


(6) It was deliberately left open 
by Lord Sumner in Lake v. Sim- 
mons, supra, at pp. 510-511. 

(c) Fuentes v. Montis (1868) L.R. 
3 C. P. 268, 4 C. P. 93. But see 


Pollock and Mulla, 9 . q.A. 

( d ) (1908) 1 K. B ^ 221, io) 

and cf. Weiner v. Barr i [ 

1 K. B. 285, C.A., ove 1 n ^ ll R° 6 9. 
tings v. Pearson (1893) 1 Q- 
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in the ordinary course of business as a mercantile agent ” 
meant that he “ must act in the transaction as a mercantile 
agent would act if he were carrying out a transaction which 
he was authorized by his master to carry out while Buckley, 
L.J., (at pp. 230, 231) interpreted those words as meaning 
“ acting in such a way as a mercantile agent acting in the 
ordinary course of business of a mercantile agent would act ; 
that is to say, within business hours, at a proper place of 
business, and in other respects in the ordinary way in which 
a mercantile agent would act, so that there is nothing to 
lead the person (dealing with him) to suppose that anything 
wrong is being done, or to give him notice that the disposi- 
tion is one which the mercantile agent had no authority 
to make an opinion in which Kennedy, L.J., appeared 
to concur. When he is so acting, therefore, he has an osten- 
sible authority given by the Act, which cannot be limited 
by private instructions or a particular trade custom. 

This provision is new, so far as India is concerned. 
The Indian Contract Act contained nothing equivalent to 
the limitation as to the “ ordinary course of business ” (e). 

(4) The buyer must act in good faith and without notice 
of the want of authority. 


Under section 3, cl. 20 of the General Clauses Act, 1897, 

a thing is to be deemed to be done in good faith where it is 

in fact done honestly, whether it is done negligently or not 

Gross negligence may be evidence of bad faith, but it is not 

the same thing and does not entail the same consequences (/). 

Notice includes both express and constructive notice, and 

notice to one of two or more co-adventurers, such as partners 
is notice to all (g). 9 


Burden of proof. — It has been said in England tha 
the buyer relying on the provisions of section 2 (1) of th 
Factors Act 1889, must prove Iris good faith and absent 
ot notice (g 1), although under section 23 of the Sale of Gooc 

70 I. C. 448, ('22) A. M. 44. 

(< 7 l) Heap v. Motorists' Advisot 
Agency, Limited (1923) 1 K. B. 57 
See however the commentary c 
3. 178 of the Indian Contract Ac 
Pollock and Mulla, p. 551, whei 
the opposite view is indicated. 


(e) See G.I.P. R y . Co. v. Han- 
mandas (1889) 14 Bom. 57, 68. 

(/) Jones v. Gordon (1877) 2 
App. Cas. 616, at p. 629. 

(g) Oppenheimer v. Frazer (1907) 
2 K-B. 50, C. A. ; Ramasami Gupta 
v. Kamalammal (1921) 45 Mad. 173, 
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Ss. Act, 1893, corresponding to section 29 of this Act, the onus 

27 , 28 of negativing good faith and proving notice is on the person 

seeking to invalidate the sale (h). The reason assigned for 
this distinction is that the latter section embodies an excep- 
tion recognized by the common law to the rule that a seller 
can give no better title than he himself has got, while the 
exception to that rule contained in this proviso is purely a 
statutory exception, and, therefore, the person relying upon 
it must prove that the facts bring the case within it. 


28. If one of several joint owners of goods has 

the sole possession of them by per- 
joinf o^erT 6 ° f mission of the co-owners, the property 

in the goods is transferred to any 
person who buys them of such joint owner in good 
faith and has not at the time of the contract of sale 
notice that the seller has not authority to sell. 


Sale by a joint owner.— This section in effect reproduces 
section 108, Exception 2, of the Indian Contract Act. There 
is no similar provision in the English Act, and in English law, 
probably, “ a co-owner in the absence of estoppel or authority 
from the other co-owners could only transfer his own 
share ” (i), (unless he sold in mark^^bveft)~AVhere one 
member of a joint Hindu family is found to be in possession 
of any property, the family being presumed to be joint in 
estate, the presumption is that he was in possession of it not 
as separate property acquired by him, but as a member of 
a joint family ( j ). 

As regards partners, see sections 19 and 20 of the Indian 
Partnership Act, 1932, which replace section 251 of the Indian 
Contract Act. 


“ Permission ” used in this section was also used in 
section 108 of the Indian Contract Act, and it does not appear 
that the question has yet arisen whether “ permission ” has the 
same meaning as “ consent” and if not, what the difference 
is and what the legal effect of the difference may be. 

(h) Whitehorn Brothers v. Davison ship Act, 1890, ss. 5 & 6. 

(1911) 1 K. B. 463, C.A. (j) Taruck Chunder Poddar v. 

(i) Chalmers, p. 73. Partners stand Jodeshur Chunder Kondoo (1873) 
on a different footing, as they are 11 B. L. R. 193. 

agents for each other. Partner- 
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Sale by person 
in possession 
under voidable 
contract. 




When the seller of goods has obtained 
possession thereof under a contract 
voidable under section 19 or section 19A 
of the Indian Contract Act, 1872, but 
the contract has not been rescinded at 
the time of the sale, the buyer acquires a good title 
to the goods, provided he buys them in good faith 
and without notice of the seller’s defect of title. 

Examples. — The section may be illustrated by the 
following examples : — 

(1) A obtained goods by false pretences from the 

defendant and pawned them to the plaintiff! The defendant 
subsequently prosecuted A to conviction and then obtained 
possession of the goods. The plaintiff brought trover against 
him, and it was held that he was entitled to succeed (?). > { 

(2) A induced the plaintiff to send him some jewellery 

on approval by falsely representing that he had a good 

customer for it. Having obtained the jewellery he pledged it 

with the defendant. He then induced the plaintiff to invoice 

the goods to him by representing that the supposed customer 

required credit. In an action by the plaintiff to recover 

the goods from the defendant, who had taken them in good 
faith, it was held that— 8 

(a) A having obtained the right to transfer the 

property in the goods, had obtained them under 

a contract which, though voidable by the 
plaintiff, had not been avoided at the time 
of the pledge to the defendant ; and, 

In any event, the title of A was perfected by the 
sale to him, at any rate for the time being, and 
that went to feed the title of the defendant • 
and consequently the plaintiff’s action failed (m). 

k _ i a , ueienaants. there was no such firm ft 

name , Iaud „ len% , “he 

T.«.n? r 1 i"j - ,7,,- . 

I (1911) 1 K. B. 463. C. A. 


(b) 
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°f representing that he was doing a large business. The 

plaintiffs not having been paid for the goods, brought trover 

against the defendants. It was held that the plaintiffs had 

made a contract with A, and the defendants had obtained 
a good title to the goods (n). 


Seller with voidable title. -Under this section as 
under section 108, Exception 3, of the Indian Contract 
Act, which it replaces, the seller may give a better title to 
the buyer than he himself has, though he is not in possession 
of the goods by the free consent of the owner : for it is clear 
that as possession is obtained under a contract that is voidable 
under sections 19 and 19A of the Indian Contract Act, on the 
ground of coercion (s. 15), undue influence (s. 16), fraud 
(s. 17), or misrepresentation (s. 18), there can be no free 
consent (s. 14). The possession, however, must be acquired 
under a contract and the section therefore does not, any more 
than the repealed section, cover cases of theft or extortion 
as defined by sections 378 and 383 of the Indian Penal Code. 
And though a seller in possession of goods under a voidable 
contract may transfer the ownership thereof, he cannot do so 
after the contract is rescinded by the owner. But here the 
resemblance between this section and the repealed section 
of the Indian Contract Act ends, for under the latter the 
ownership of the goods could not be transferred, even before 
rescission, if the circumstances which rendered the contract 
voidable amounted to an offence, e.g., wrongful intimidation, 
cheating or forgery ; but no such limitation is contained in 
the present section (o). It therefore accords more closely 


(n) King's Norton Metal Co. v. 
Edridge , Merrelt <Ss Co. (1897) 
14 T. L. R. 98, C.A. 

( o ) Even under the Indian 
Contract Act, if A induced B 
by cheating to sell and deliver 
jewels to him and then sold the 
jewels to C , and B with knowledge 
of the fact that he was cheated by 
A sued A and obtained a decree 
against him, he could not, while 
the decree was subsisting, rescind 
the contract and sue C for the 
recoveiy of the jewels from him ; 
Tholasirum v. Duraji (1905) 15 
Mad. L. J. 375. B having affirmed 
the contract by suing on it was 


estopped from denying that the 
property passed. But apparently 
C' s title was by way of estoppel 
only. Compare Whitehorn Brothers 
v. Davison , supra, example (2). 
Much harder questions may arise 
when a bailee entrusted with goods 
for a special purpose deals with 
them in a manner exceeding his 
authority and not covered by any 
statutory provision, see Blundell- 
Leigh v. Attenborough (1921) 3 K.B. 
235, C. A., reversing the judgment 
below, sed qu : see Law Quarterly 
Review XXXVIII 5. But this is 
not the place to consider such 
questions. 
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than did the repealed section with the common law, which S. 29 
is that “if the chattel has come into the hands of the person 
who professed to sell it, by a de facto contract, that is to say, 
a contract which has purported to pass the property to him from 
the owner of the property, there the purchaser will obtain a 
good title, even although afterwards it should appear that 
there were circumstances connected with that contract, which 
would enable the original owner of the goods to reduce it, and 
to set it aside” (p) : and the reason for this is that the effect 
of fraud “ is not absolutely to avoid the contract or transfer 
which has been caused by that fraud, but to render it voidable 
at the option of the party defrauded. The fraud only gives 
a right to rescind. In the first instance the property passes 
in the subject matter ” (q). A title, therefore, acquired 
for valuable consideration and in good faith by a third party 
during the time while the contract stands and is not avoided, 
will not be interfered with (r). 


Goods must be obtained in pursuance of a contract — 

That this doctrine may apply, however, it is necessary that 
the possession of the goods should be obtained in pursuance of 
and not in a manner which is only in apparent pursuance 
of a contract. Thus, if there be a contract of sale between 
A and B , and C, by fraudulently representing to A either 
that he is authorized by B to take delivery of the goods 
on B’s behalf, or that he is entitled to delivery as a sub-pur- 
chaser from B, obtains possession of the goods, he acquires 
and can give no title whatever, for the goods are delivered 
to him not in pursuance of, but despite, the contact (9). 
Equally the rule cannot apply when there is no contract at 
all, though the defrauded owner of the goods is deceived 
into thinking that he has made one (t). In many of the 
cases which have come before the Courts on this point, 


( V ) Cundy v. Lindsay (1878) 3 
App. Cas. 459, at p. 464. 

(q) Stevenson v. Newnham (1853) 
13 C. B. 285, 302, 93 R. R. 532, 
Ex. Ch. 

(r) As between himself and the 
other party to the voidable contract 
or his trustee in bankruptcy the 
owner of the goods may apparently 
avoid the contract at any time before 


he has done some act to affirm it, 
though long delay in avoiding 
may be evidence of affirming ; see 
Clough v. L. <Ss N. W. Rly. (1871) 
L. R. 7 Ex. 26, Ex. Ch. ; Ex parte 
Ward (1905) 1 K. B. 465 ; Tilley v. 
Bowman (1910) 1 K. B. 745. 

(8) See section 27, example (8). 

(t) See section 27, examples (6) 
and (7). 
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whether there is or there is not a contract in existence, but 
occasionally the case is very near the line, and it is not quite 
easy to reconcile all the decisions ( u ). 

The difficulty occurs in a particuarly acute form in cases 
in which the whole transaction is carried out between the 
parties face to face and there is an apparent contract, and 
possession is obtained under it, but the seller thinks that he is 
dealing with A when in fact he is dealing with B. This question 
was dealt with in a recent case as follows by Lord Haldane (v): 
“Jurists have laid down, as I think rightly, the test to be 
applied as to whether there is such a mistake as to the party 
as is fatal to there being any contract at all, or as to whether 
there is an intention to contract with a de facto physical 
individual, which constitutes a contract that may be induced 
by misrepresentation so as to be voidable but not void. It 
depends on a distinction to be looked for in what has really 
happened. Pothier (Traite des Obligations, section 19) lays 
down the principle thus, in a passage adopted by Fry, J., 
in Smith v. W heatcroft (w) ‘Does error in regard to the person 
with whom I contract destroy the consent and annul the 
agreement ? I think that this question ought to be decided 
by a distinction. Whenever the consideration of the person 
with whom I am willing to contract enters as an element 
into the contract which I am willing to make, error with regard 
to the person destroys my consent and consequently annuls 
the contract On the contrary, when the considera- 

tion of the person with whom I thought I was contracting 
does not enter at all into the contract, and I should have been 
equally willing to make the contract with any person whatever 
as with him with whom I thought I was contracting, the 
contract ought to stand.’ In the careful judgment delivered 
by him in Phillips v. Brooks ( x ), Horridge, J., decided that the 
alternative view secondly stated by Pothier applied to the 

(u) Contrast Whitehorn v. Davison, larceny by a trick negatives the 
supra , example (2) ; Folkes v. existence of a contract : in the 
King (1923) 1 K. B. 282, and former cases the finding that there 
Buller & Co., Ltd. v. T. J. Brooks, was no larceny affirms the existence 
Ltd. (1930) 142 L. T. 576, with of a contract. 

Heap v. Motorists' Advisory Agency, ( v ) Lake v. Simmons (1927) A.C., 

Ltd. (1923) 1 K. B. 577. In the at p. 5 01. 

last case the finding that the (w) (1878) 9 Ch. Div. 223, 230. 

fraudulent person was guilty of (z) (1919) 2 K.B. 243. 
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case he was dealing with. A fraudulent person had entered 
a jeweller’s shop and looked at and selected certain jewels, 
which the jeweller was prepared to sell to him individually as 
a casual customer who had entered the shop. All that remained 
to be subsequently arranged was payment of the price. The 
unknown customer, who drew a cheque pretending to be some 
one else, and signing it in a well-known name, was allowed 
m exchange for the cheque to take awav one of the jewels 
of wh'ch he disposed subsequently. Horridge, J„ found, as 
a fact, that though the jeweller believed the person to whom 
he handed the jewel was the person lie pretended to be, yet 
he intended to sell to the person, whoever he was, who came 
into the shop and paid the price, and that the misrepresent- 
ation was only as to payment. There was therefore consensus 
w th the person identified by sight and hearing, although the 
title to delivery was voidable as having been induced by 
misrepresentation (y). In the other type of case referred to 
by Pothier, where the belief of the contracting seller depends 
wholly on identity of character or capacity, there is al Mr 

hbbook^nThe at th ? beginnin S of the ninth lecture in 

00 contact - b ” » 
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(.V) It is submitted that this 
explanation of the case of Phillips 
v Brooks shows that in the opinion 
of Lord Haldane the question is in 
each case a question of fact, which 
entirely confirms the view expressed 
in the commentary to s. 13 of the 
Indian Contract Act, Pollock and 
Mulla, pp. 89-90. That case 
however, had been understood as 
deciding that as a matter of law 

With a Person 
identified by sight and hearing” 

L r aJSOlUte,y void ’ though 
personation may render it voidable 

?hiJ * l r< T d of fraud - Whether 

f/ ooA ' 5 or f no r t » it is submitted that 

that^th f f Lake V ' Simmons shows 
that that proposition cannot be 

fraudulent* 8 ^ “ E ^ a *d 
fraudulent person, one Esm6 

Whson to whom the jewels w“e 

handed in that case was 

identified by sight and hearing” 

hut the jeweller was “entirely 


deceived as~to her identity ” and it 
was “ on!y on the footing and in 

n l lef that she was Mrs.' Van der 
Horgh that he was willing to deal 

with her at all.” There was 
therefore no contract between 
them, not even a contract of bail- 
ment. The same reasoning, it is 
conceived, would apply to a contract 
of sale. As explained, Phillips v. 
Brooks may be regarded as a case 
of a buyer entering into a contract 
of sale with the fraudulent intention 
of not paying for the goods, with 
he result that the contract was 
voidable by the seller, as in the 
case of Load v. Green (1846) 

& , W * 21G ’ 71 R 627, so 
that he had the right to disaffirm 
it and revest the property in himself, 
but as before disaffirmance the 
goods had come into the hands of a 
pledgee acting in good faith, the 
latter had a good title. With that 
proposition, as a proposition of law, 
there can be no (quarrel. 
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Indian and English law not identical.— The corres- 
ponding section of the English Act (s. 23) is differently 
worded and it provides that “ when the seller of goods has a 
voidable title thereto but his title has not been avoided at 
the time of the sale, the buyer acquires a good title to the 
goods, provided he buys them in good faith and without 
notice of the seller’s defect of title.” It would appear, there- 
fore, that the present section is of narrower application than 
the section in the English Act, as it requires that the seller 
with the defective title should be in possession of the goods, 
which is not necessary under the English Act and was not 
necessary at common law ( 2 ), and this limitation brings it 
into line with sections 27, 28 and 30. It is conceived, however, 
that the contract under which possession of the goods is obtain- 
ed must be one which, if it were not voidable, would pass the 
property to the fraudulent party or at the very least give him 
the power either of acquiring the property by approving the 
article or of transferring it to a third person (a) or, to put it 
in another way, it must be one which gives him a title to sell, 
though it is voidable and will be avoided when the contract is 
avoided. Otherwise a person in possession of goods under, 
say, a contract of hiring which had been induced by his 
fraud would be able to give a good title to a purchaser from 
him, when he would not be able to do so if the contract 
were not voidable. The concluding words of the section bear 
out this view, for they may be paraphrased as “without notice 
that his title to sell is defective, ” and are not apt to describe 
a case where the seller has no title at all to sell ( b). 


( 2 ) See for instance Whiter. Garden 
(1851) 10 C.B. 919, 84 R.R. 846, in 
which case the fraudulent seller was 
never in possession of the goods 
which he had bought under a voida- 
ble contract. The buyer from him, 
however, was held to have obtained 
a good title as against the owner, 
the latter not having avoided the 
contract until he had delivered the 
goods to the second buyer. 

(а) Whitehorn Brothers v. Davison 
(1911) 1 K. B. 463, C.A.; Buller v. 
Brooks (1930) 142 L.T. 676, at 
pp. 577-578. 

(б) Section 108, Exception 3, of 
the Indian Contract Act was very 


differently worded, and it was 
said of it (Pollock and Mulla, 5th 
edition, p. 530), 44 It will be observed 
that the terms of this exception 
are wider than those of s. 23 of 
the English Sale of Goods Act, 
which seems to be limited to cases 
where property and not merely 
possession has been acquired under a 
voidable contract.” For the reasons 
given, however, it is submitted that 
under this section both possession 
and property (including in that term 
the right to transfer the property to 
a third person) must be obtained, so 
that the section is narrower than 
the English section. 
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Burden of proof. — Under this section the onus of Ss. 
proving absence of good faith and notice rests upon the 29, 30 
person seeking to invalidate the transaction (c). As to the 
meaning of good faith and notice see the note to section 
27, ante page 163. 


30. (1) Where a person, having sold goods, 

Seiler or buyer continues or is in possession of 
in possession the goods or of the documents of 

TRae ' title to the goods, the delivery or 

transfer by that person or by a mercantile agent 
acting for him, of the goods or documents of 
title under any sale, pledge or other disposition 
thereof to any person receiving the same in good 
faith and without notice of the previous sale shall 
have the same effect as if the person making the 
delivery or transfer were expressly authorised by 
the owner of the goods to make the same. 


(2) Where a person, having bought or agreed 
to buy goods, obtains, with the consent of the seller, 
possession of the goods or the documents of title to 
the goods, the delivery or transfer by that person 
or y a mercantile agent acting for him, of the goods 
or documents of title under any sale, pledge or other 
disposition thereof to any person receiving the same 
m good faith and without notice of any lien or other 
right of the original seller in respect of the goods 
shall have effect as if such lien or right did not exist. 

Examples.-— The section may be illustrated by the 
ioUowmg examples : — J 


! A f .' ner 1 char ; t dealing in tobacco and a broker in that 

hoiise b ? y °8 s ^® a d s ly^g in bond in his name at a ware- 
house belongmg to the dock company. The dock warrants 

, t0 W He sells the tobacco to the plaintiff 
who leaves the dock warran ts in his hands and takes no steps 


(c) Whitehorn Brothers v. Davison 

supra. This was the case at common 

law, winch recognized the rule 


declared by this section. See note 
to s. 27, p. 168 ante. 
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S. 30 to have the tobacco transferred into his own name. The 

merchant subsequently pledges the tobacco, and hands the 
dock warrants to the defendant. The defendant, acting in 
good faith, will acquire a good title against the plaintiff ( d ). 

(2) The plaintiff agreed to buy certain land, subject 
to his solicitors approving the title, and in consideration of the 
transaction, to sell his motor car to the vendor of the land, 
the sale of the car to be carried out simultaneously with the 
conveyance of the land. Subsequently he gave possession 
of his motor car on loan to the vendor of the land, who there- 
upon sold it to the defendant. The plaintiff’s solicitors did not 
approve the title, and consequently the whole transaction 
fell through. It was held that this was a conditional contract 
of sale of the motor car, and the defendant, having bought 
in good faith, obtained a good title to the car ( e ). 

(3) Furniture was delivered to A under an agreement 
whereby A was to pay for the hire of the furniture the sum 
of £97-4-0 by two instalments, the furniture to become 
the property of A on payment of the last instalment. A sold 
it to the defendant before he had paid the last instalment. 
It was held that there was a binding agreement on A to buy 
the furniture, and the defendant, having bought it in good 
faith from him, obtained a good title to it (/). 

(4) In fulfilment of a contract of sale of a certain quantity 
of copper, the sellers forwarded to the buyer a bill of lading 
endorsed in blank for the copper, together with a draft bill 
of exchange for the price of the copper for acceptance. The 
buyer, who was insolvent, did not accept the bill, but detached 
the bill of lading from it and handed it to the plaintiffs in 
fulfilment of a contract which he had already made with them 
for the sale of the copper. The plaintiffs, acting in good 
faith, on receiving the bill of lading, paid the price of the 
copper. It was held that they had obtained a good title 
to the copper as against the original sellers (g). 

(d) Johnson v. Crddit Lyonnais 318, C.A. cf. Gopal v. Sorabji 
(1877) 3 C.P.D. 32, C.A. as modified (1904) 6 Bom. L. R. 871. 

by the provisions of sub-section (1). ( g ) Cahn v. Pockett's Bristol 

( e ) Marten v. Whale (1917) 2 Channel Steam Packet Co., Ltd. 

K.B. 480, C.A. (1899) 1 Q. B. 643, C. A. 

(/) Lee v. Butler (1893) 2 Q.B. 
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Dispositions by sellers and buyers.— This section 
is new. It is similar to section 25 (1) and (2) of the English 
Act ( h ) and deals with dispositions by sellers and buyers of 
goods which are violations of the rights of the other party to 
the contract of sale to or over the goods. Sections 8 and 9 of 
the English Factors Act, 1889, are in the same terms as sub- 
sections (1) and (2) respectively of the English section, except 
that after the words “ under any sale, pledge or other disposi- 
tion thereof,” in each sub-section, the sections of the Factors 
Act contain the words “ or under any agreement for 
sale, pledge or other disposition thereof.” Those sections 
re-enacted and extended sections 3 and 4 of the Factors 
Act, 1877, the operation of which was confined to cases 
where the seller or buyer respectively had possession of the 
documents of title, but they did not require, as is required 
by the present enactments, that the disposition should be 
effected by the delivery or transfer of the goods or documents 
of title in order to be protected. Before the Act of 1877 such 
dispositions were not within the protection of the Factors Acts 
at all. Consequently if a buyer, for his own convenience, 
left the goods or documents of title in the hands of the seller 
and the latter sold or pledged the goods to or with an innocent 
purchaser or pledgee, the buyer could recover them (i) ; and 
as regards the buyer in possession “ it had been repeatedly 
decided that a sale or pledge of a delivery order or other 
document of title (not being a bill of lading) by the vendee 
did not defeat the unpaid vendor’s rights, because the vendee 

was not entrusted as an agent” ( j ). The law in these 
respects is now altered. 


S. 30 


Seller in possession.— Sub-section (1 ), so far as can be 

ascertained, has only once been the subject of a judicial 

» j • in a case (&) in which 

wme stored m a warehouse was sold and after the sale 


( h ) It is indeed indentical with 
it, except that sub-section (2) of the 
English Act concludes with the 
woids “ as if the person making the 
delivery or transfer were a mer- 
cantile agent in possession of the 
goods or documents of title with 
the consent of the owner,” instead 
of as if such lien or other right 


did not exist.” 

(i) Johnson v. Credit Lyonnais , 
supra, example (1). 

(j) Cole v. North Western Bank 
(1875) L. R. 10 C. P. 354, at 373 
per Blackburn, J. 

(*) Nicholson v. Harper (1895) 
2 Ch. 415. 
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S. 30 pledged to the warehouseman by the seller executing a 

memorandum of charge, and without notice to the warehouse- 
man of the sale. It was held in that case that the sub -section 
did not apply, for there had been no delivery of the goods 
to the warehouseman nor any transfer of a document of 
title to him ; and one or other of these things is necessary 
under the sub-section ( l ). 


It is clear that the protection of the sub-section is only 
required where the property in the goods has passed to the 
buyer, and the buyer is not in default, for when the property has 
not passed, the buyer has, in any view, only a jus in personam 
against the seller and no jus in rem (m), and when he is in 
default, the case is covered by section 54 of the Act. It is also 
clear that the goods or documents need not remain or be in 
possession of the seller with the consent of the buyer, so the 
seller’s possession may be entirely tortious as against him. But 
read literally the sub-section would apply to a case where the 
buyer bought, paid for and took away a watch from a jeweller, 
and brought it back to him the following day or week to repair 
some slight damage done to it in the meantime, but this can 
scarcely be the meaning of the sub-section. The most plau- 
sible suggestion is that it should be confined to cases where 
the contract of sale has not been completed by delivery (n ) ; but 
it is to be remembered that delivery may be effected by the 
seller attorning to the buyer and holding the goods as his the 
bailee, and it is by no means clear that the sub-section would 
not apply to a case of that kind (o). It is, therefore, not 
easy, in the absence of judicial interpretation, to define the 
exact scope and limits of this somewhat obscure sub-section. 

Buyer in possession. — Under sub-section (2) if the 
possession of the property is obtained by the buyer with the 
consent of the seller, it is immaterial that the consent was 


(J) Cf. Kitto v. Bilbie Hobson <Sc 
Co. (1895) 72 L. T. 266. 

( m ) See note to s. 22. 

( n ) See Mitchell v. Jones (1905) 
24 N. Z. L. It. 932, where it was 
held that the section does not 
apply to cases where the sale having 
been completed by delivery the 
goods are bailed or leased back to 
the seller, but only when the relation 


of buyer and seller continues. 

(o) Cf. Haji Bahimbuz v. Central 
Bank of India (1928) 56 Cal. 367, 
119 I. C. 23, ('29) A. C. 497, cited in 
Pollock and Mulla in the commen- 
tary to s. 178 of the Indian Contract 
Act, pp. 552-553, q. v. Perhaps the 
solution is that delivery must 
entail the seller’s transferring the 
actual custody to the buyer. 
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subsequently withdrawn (p). It would also seem that the 
consent need not necessarily be free consent, for cases of that 
kind, so far at any rate as documents of title are concerned 
appear to be dealt with by section 53, so that, provided at 
any rate that the possession is not obtained by that species 
of fraud which constitutes larceny by a trick, the sub-section 
would appear to apply even if the possession be obtained by 
fraud. As regards larceny by a trick, the English authorities 
are m the same state of uncertainty under this sub-section 
at they are under the proviso to section 27 ( q ). 

, . The ^-section, however, does not apply if the buyer 
obtains the documents in his own right. Thus, if the seller 

contract, on shipping the goods, takes the 
mate s receipt in his own name, thereby reserving the power 
to obtain a bill of lading to his own order, and the buyerafter- 
wards demands and obtains the bill of lading from the master 
he does not obtain it with the consent of the seller (r). 

Subject to this, it would appear that the three main cases 
to which the sub-section would apply are as follows 

before bUyCr ° btainS P ossess ‘ on of the goods 

the sub-section may have to be invoked in cases where the 
contract t0 the buyer > as when the seller by the 

htdditT a F te= sub^rre 

A , I 1 P m hls possession until the price is paid It) 
Apart, however, from these somewhat rare cases the snh 

.JL »,„X ,‘Jt i;:;; 1 ",' h “ p»»<i «> w s„ch 
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Phn^ C j“ A ? v ' Pockett'a Bristol 
Channel &team Packet Co suvra 

example (4). This statement 7s 

notL?:rtt s tt b hr h rr no 

consent. Wlthdrawal o£ the 

(?) See the notes to that seetion. 

( ) bee Craven v. Ryder (1815) 6 


JnT L 16 R ' R ' 644 > cf. 

? ! 8 J' Rob erteon (1898) A. C. 616. 
(a) bee for example Dodsley v 

MrV^ 0 * 12 A - & R «32j 

(0 See for example Tempest v 

22 Tl 5& 820) 3 B ' & A,d ' 68 °- 
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than a conditional contract of sale (u) ; but there must be a 
contract of sale in order that the sub-section may apply. It 
will not, therefore, as has already been seen, apply to a case 
where the goods are in the possession of the optional buyer 
under section 24 or under a hire-purchase agreement (t;), for 
an option to purchase is not sufficient. It must be remembered, 
however, that many so-called hire-purchase agreements are 
really agreements to buy, though the property does not pass 
until the last instalment is paid. In such cases the sub-section 
will apply (w). 

The second case is where the buyer has obtained possession 
of the documents of title before the property in the goods has 
passed to him. 


The leading authority on this class of case is Cahn v. 
Pocket? s Bristol Steam Packet Co. ( x ). It will be observed that 
by reason of the provisions of section 25 (3), the property 
in the copper never passed to the buyer, but the buyer had 
obtained possession of the bill of lading with the consent of the 
sellers, for, although it was the buyer’s duty to return the bill 
of lading as he did not accept the bill of exchange annexed to 
it, he in no way tricked the sellers into parting with the bill of 
lading, for they sent it to him quite voluntarily. The plaintiffs 
therefore obtained a good title to the copper as against the 
original sellers, for, “ from the point of view of the bona fide 
purchaser, the ostensible authority based on the fact of 
possession is the same, whether there is property in the thing, 
or authority to deal with it in the person in possession at the 
time of the disposition or not ” (y). 


The third case is where the buyer obtains the documents 
of title after the property in the goods has passed to him, 
but the goods are still subject to the seller’s hen or right of 
stoppage in transit, or subject perhaps to some special interest 
reserved by the contract. Cases of this class overlap with 
those dealt with by section 53, and will be considered under 
that section. This does not, however, mean that this sub- 
section is superfluous in this respect, for it provides for cases 


(u) Marten v. Whale , supra , 
example (2). 

(v) See section 27, and the 
examples 

(w) Lee y. Butler , supra f example 


(3) and notes to s. 4, p. 33 ante, 
(z) Supra , example (4). 

(y) Per Collins, L. J. (1899) 1 
Q. B. at p. 658. 
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where the documents are improperly obtained, and protects 
the second purchaser who takes them in good faith and without 
notice of the original seller's rights : while section 53 assumes 
that the documents are properly obtained. Apart from this 
the effect of the two sections as applied to this class of case 
would appear to be the same. 

Burden of proof. — As regards the burden of proving 
or disproving good faith and notice, if the distinction taken 
in England between the sections which are declaratory of the 
common law and those which are statutory exceptions to it 
is to prevail, the onus will be on the person seeking to affirm 
the transaction ( 2 ). 


CHAPTER IV. 


Performance of the contract. 

31 . It is the duty of the seller to deliver the 
Duties of seller goods and of the buyer to accept and 
and buyer. pay for them, in accordance with the 

terms of the contract of sale. 


Delivery and acceptance.— The general rule enun- 
ciated in this section follows from the nature of the contract 
of sale, by which the property in the goods is transferred, or 
agreed to be transferred, from the seller to the buyer in return 
for the price. “ The property ” involves the right to have 
possession of the goods, and it is therefore the duty of the seller 
to complete the contract by giving the buyer possession, 
whether the goods be in the hands of himself or of a third 

party ; and the buyer’s obligation is correlative to accept the 
goods and pay the price. 


This section must be read subject to the provisions of 
Chapter V, post and sections 7 and 8, ante. Moreover, the 
parties may make such stipulations as they please, both as to 
matters which may excuse delivery by the seller or payment 
o the price by the buyer, or make either dependent upon 
such conditions as they may choose to agree upon. 


( 2 ) See notes to sections 27 and 
29, and as regards good faith and 


notice, the notes to the forme 
section. 



Ss. 
30, 31 



178 


THE INDIAN SALE OF GOODS ACT. 


S. 32 


32. Unless otherwise agreed, delivery of the 

Payment and § oods and payment of the price are 
delivery are con- concurrent condi tions, that is to say, 

tions. nt C ° ndl . se ^ er be ready and willing 

to give possession of the goods to the 
buyer in exchange for the price, and the buyer shall 
be ready and willing to pay the price in exchange for 
possession of the goods. 

Delivery and payment. — This section reproduces 
section 28 of the English Act, and embodies a rule which has 
long been established. “ Where two acts are to be done at 
the same time, as where A covenants to convey an estate 
to B on such a day, and in consideration thereof B covenants 
to pay a sum of money on the same day, neither can maintain 
an action without showing performance of, or an offer 
to perform, his part, though it is not certain which of 
them is obliged to do the first act : and this particularly 
applies to all cases of sale ” (a). 

A contract of sale, therefore, is an example of a contract 
consisting of reciprocal promises to be simultaneously per- 
formed. In accordance, therefore, with the general principle 
laid down in section 51 of the Indian Contract Act, the seller 
is not bound to deliver, and commits no breach of contract 
in failing to deliver, if the buyer is not ready and willing to pay 
the price on delivery (b) ; and conversely, the buyer is not 
bound to pay the price, and is not liable to an action for 
failure to accept the goods, if the seller was not ready and 
willing to let the buyer have the goods on demand ( c ). 

Readiness and willingness (d).—“ Readiness and 

willingness ” includes capacity ( e ). If the buyer is 
insolvent, or states that he will not accept delivery, 

(a) Notes to Pordage v. Cole , 1 declaration or the materiality of the 
Wms. Saunders (ed. 1871.), p. 556. plea. 

In the old system of pleading, the (6) Morton v. Lamb (1797) 7 T. R. 
plaintiff was bound to allege in the 125, 4 R. R. 395. 
declaration his performance or (c) Dixon v. Fletcher (1837) 3 
readiness to perform all conditions M. & W. 146, 49 R. R. 543. 

which he was bound to fulfil. See ( d ) See Pollock and Mulla, 
Pollock and Mulla, p. 317. Many pp. 315-316. 

of the older cases, therefore, are (e) De Medina v. Norman (1842) 
decided upon the sufficiency of the | 9 M. & W. 820, 60 R. R. 912. 
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this is strong evidence that he is not ready and willing to 
pay (/ ). On the other hand, the seller need not have the goods 
in his actual custody or possession. It is sufficient if he has 
such control of them that he can cause them to be delivered (g); 
and similarly, the buyer is ready and willing to pay if he has 
made proper arrangements for securing payment ( h ). It 
follows from this that actual tender of delivery (i), or of the 
money ( j), is unnecessary to enable the seller to’ maintain 
an action for the price or failure to accept, or the buyer to 
maintain an action for failure to deliver. In England, more- 
over, the mere demand by the plaintiff on the defendant to 
perform his contract is in itself sufficient evidence of the plain- 
tiff’s readiness and willingness to perform his part of the 
contract, and he need not prove anything more ( k ), unless 
evidence is forthcoming that the defendant was ready and 
willing to perform his part of the contract on the plaintiff 
performing his. When such evidence is forthcoming, it is 
for the jury to decide which party was really in fault (1)' The 
Indian Courts, however, in dealing with cases under section 

, I. 1 , dlan Contract Act > do not appear to have adopted 

the English rule, and it seems that in India the plaintiff must 

go further and give some affirmative evidence that he was 


(/) Laurence v. Knowles (1839) 

5 Bing. N. C. 399, 60 R. R. 721 ; 
Chunna Mal-Ram Nath v. Mool 
C hand- Ram (1928) 55 I. A. 151, 9 
Lah. 510, 108 I. C. 678, ('28) A. PC. 
99. (See Pollock and Mulla, p. 362.) 

(9) Kan war Bhan-Sukha Nand 
v. Ganpat Rai-Rarn J iwan (1926) 
7 Lah. 442, 94 I. C. 304, ('26) A. L. 
318, and Nalam Lacks milcant ham v. 
N arayanaswami Iyer (1926) Mad 
)Y- N- 710, 97 I. C. 986, (’26) A. M.' 

1 109. As regards the sale of shares, 
«ee Imperial Banking & Trading 

0 Atmaram Madhavji (1865) 

2 ’ Larhhudas Pranji - 
randas v Ramlal Bhagirath (1866) 

d ^9-, Jivraj Megji y 

P ^ i?, ( , 1865)2B H - C - 253 > Pollock 
and Mulla, 315-6. 

{h) Kidar Nath-Behari Lai v . 
Shimj/iu A ath-Mandu Mai (1926) 

1 Bah ‘ 198 » 99 I. C. 812, (’27 
A. L. 17n. 

(0 Jackson v. Allaway (1844) 

6 Man. & G . 942; Boyd v. Lett 


(1845) 1 C. B. 222; Levey v 
Goldberg (1922) 1 K. B. 688, 69 

and cases cited in note (^). 

(j) Rawson v. Johnson (1801) 
East. 203, 6 R. R. 252; Waterhous 
v. Skinner (1801) 2 B. & P. 447 
Shriram Rupram v. Madangopa 
Gowardhan (1903) 30 Cal. 865 
Peare Lal-kishan Prasad v. Diwa 
Smgh-Ganeshi Lai (1930) 28 All 

J * 7 / 7 > 125 h c - 453, (’30) A. A 
661 ; cf. Pickford v. Grand Junction 
(1841) 8 M. & W. 372, 378 
58 R. R. 742. 

(k) Wilks v. Atkinson (1815 
Marshall 412 (the report of this eas 
in 6 Taunt. 11 makes no referenc' 
to this point); Squiery. Hunt(lRlC) 
3 Price 68; Levy v. Lord Berber 
(1817) 7 Taunt. 314, 318. Note 
to Peelers v. Opie, 2 Wms. Saunder 
(1871) 744, 747. Chalmers, p. 84. 

(/) Lawrence v. Knowles , supra 
and see Paynter v. James (1867 
L. R. 2 C. P. 348, 357. 
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Ss. 

32, 33 


ready and willing to perform his part of the contract (m), and 
in all cases where the plaintiff has succeeded, such evidence 
has been forthcoming. As this Act is part of the Indian Con- 
tract Act, it is conceived that the rule hitherto acted upon by 
the Indian Courts must still prevail. In accordance, however, 
with the general rule in these matters, a wrongful refusal by 
one party to be bound by the contract discharges the other 
from the performance of conditions which he would otherwise 
have to fulfil, and the latter is thereupon exonerated from 
the necessity of proving his readiness and willingness to 
perform them (n). 

Agreement to the contrary. — The rule only applies 
where there is no agreement to the contrary. Subject to the 
law as enacted in Chapter V, therefore, a sale on credit renders 
the rule inapplicable, and the buyer is entitled to delivery 
without offering the price in exchange. Conversely, the buyer 
may bind himself to pay the price or part of it on a fixed day, 
whether delivery has been made or not (o). Again, under 
the usual form of a c.i.f. contract, the price is payable in 
exchange for the shipping documents (p), though this exception 
perhaps is more apparent than real, for the contract may be 
regarded as a sale of goods of which delivery is effected by the 
transfer of the documents (q). 


33. Delivery of goods sold may be made by 

Deliver doing anything which the parties 

agree shall be treated as delivery or 
which has the effect of putting the goods in the 
possession of the buyer or of any person authorised 
to hold them on his behalf. 


Examples. — The section may be illustrated by the 
following examples : — 

(1) Sale of a horse. The seller at the buyer’s 
request agrees to keep it at livery, and removes the horse 

(m) See Pollock and Mulla, p. 316; 60, and see Dayabhai Dipchand v. 

Oanesh Dal-lshar Das v. Ram Nath Maniklal Vrijbhukan (1871) 8 B.H. 
(1928) 9 Lah. 148, 111 I. C. 498, C. A. C. 123. 

(’28) A. L. 20; Chengravelu Chetty ds (o) See s. 55 (2). 

Sons v. Akarapu Venkanna <Ss Sons (p) E. Clemens Horst & Co. v. 
(1924) 49 Mad. L. J. 300, 86 I. C. Biddell Brothers (1912) A. C. 18. 
299, (’25) A. M. 971. ( q ) See note to s. 39 on c.i.f. 

(n) See notes to sections 38 and contract. 
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from one part of his stable to another. This is delivery 
of the horse (r). 

(2) Sale of a horse. The seller then asks the buyer to 
lend him the horse for a short time. The buyer assents and 
leaves the horse in the custody of the seller. This is delivery 
of the horse to the buyer ( s ). 

(3) Sale of certain specific goods which are locked up in a 
godown. The seller gives the key of the godown to the buyer 
in order that he may get the goods. This is a delivery (t). 

(4) Sale of goods to be delivered by the seller at the 
buyer’s premises. The goods are delivered by the seller’s 
agent to a person at those premises reasonably appearing to be 
authorized to receive the goods, but not authorized in fact. 
This is a good delivery (u). 

(5) A sells to B 50 maunds of rice in the possession of 
C, a warehouseman. A gives B an order to C to transfer the 
rice to B. C assents to this order and transfers the rice in his 
books to B. This is a delivery (u). 

(6) A sells to B 5 specific casks of oil. The oil is in the 
warehouse of A. B sells the 5 casks to C . A receives warehouse 
rent for them from C. This amounts to delivery of the 
oil to 6, as it shows the assent of A to hold the goods as 

warehouseman of C (w). 


Delivery.— This section reproduces section 90 of tt 
Indian Contract Act, with the addition of the wnrds “ whic 


(r) Elmore v. Stone (1809) 1 

Taunt. 458, 10 R. R. 578. 

(a) Marvin v. Wallis (1856) 6 E. 
& B. 726, 106 R. R. 784. 

(0 This is taken from illustra- 
tion (c) to s. 90 of the Indian 
Contract Act. For a closely 
analogous case see Wrightson v. 
McArthur and Hutchisons (1919) 

Ltd. (1921) 2 K. B. 807. 

(u) Galbraith and Grant , Ltd. v 
Block (1922) 2 K. B. 155. 

(t') This is taken from illustra- 
tion (e) to s. 90 of the Indian 
Contract Act. It is the normal 
case assumed as such in all the 


decisions on more complex facts. 

( u ;) This is taken from illustr; 
tion (d) to section 90 of the India 
Contract Act. It is based upon tl 
case of Hurry v. Mangles ( 180; 
1 Camp. 452, 10 R. R. 727. A 

that date the distinction betwee 
the vendor s lien on goods remainir 
in his possession and the right f 
stop in transit was not yet full 
understood, and the head-nol 
and judgment both say, erroneous! 
according to modern usage, th* 
the right to stop in transit ha 
come to an end. The case is furth< 
discussed in the notes to th 
section. 


s. 33 
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S. 33 the parties agree shall be treated as delivery.” These words 

may cover cases which were left open by the original section (x). 

Acceptance and receipt. — In English law a contract 

for the sale of goods of the value of £10 or upwards, is by 
statute not enforceable unless “the buyer shall accept 
part of the goods so sold and actually receive the same ” 
or satisfy one or other alternative conditions not now 
material ( y ). Hence there have been many decided cases as 
to what amounts to acceptance and receipt for this purpose. 
There have also been many decisions on the question of what 
amounts, apart from the Statute, to a delivery transferring 
possession from the seller to the buyer, a question which 
may arise in various ways either between the parties or by 
reason of adverse claims of third persons. The “ actual 
receipt” of the Statute of Frauds, appears on the whole to 
correspond to the delivery of the present section, regarded 
however, from the buyer’s point of view. Acceptance is 
something more, namely, recognition of certain goods as part 
of the goods sold under the contract in question, “ such a 
dealing with the goods as amounts to a recognition of the 
contract.” Whether the buyer’s oonduct satisfies this 
description is a question of fact. It may or may not also 
be an appropriation to the contract of goods previously un- 
ascertained, and it need not amount to an admission that the 
goods are according to contract (z). Acceptance and receipt 
taken together, seem to mean that the buyer has assumed 
possession of some part of the goods with reference to the 
contract of sale, and as being appropriated thereto. 

Although the Statute of Frauds is happily not in force 
in British India, principles of general application are often 
involved in English cases decided upon the Statute, and there- 
fore some acquaintance with its provisions (now re-enacted 
and in part made clearer by the English Sale of Goods Act) 
is still indispensable to Indian practitioners, at any rate in the 

(x) They will probably cover such sub-section (3). 

a case as arose in Galbraith & Grant (z) Page v. Morgan (1885) 15 
v. Block, supra, example (4). Q. B p. 228, C. A., per Bowen, 

(y) Sale of Goods Act, 1893, s. 4, L. J., at p. 233; Taylor v. Smith 
reproducing in substance the 17th (1893) 2 Q. B. 65, C. A.; Abbott v. 
section of the Statute of Frauds. Wolsey (1895) 2 Q. B. 97, C. A. 

On the definition of acceptance see 
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High Courts, in order to understand which parts of the English 
judgments turn only on the language of the Statute and 
which have an independent value. 


“ Symbolic ” delivery.— The delivery of the key to 
the purchaser [see example (3)] transfers possession because, 
and only because, it gives him actual control of the place where 
the goods are, and thereby of the goods themselves. This 
is believed to be the correct view in English law, notwith- 
standing the language that has sometimes been used about 
symbolic delivery. As Lord Hardwicke said long ago, “ deli- 
very of the key of bulky goods has been allowed as 

delivery of the possession, because it is the way of coming 
at the possession or to make use of the thing, and therefore 
the key is not a symbol, which would not do ” (a). But 
delivery of a key may properly be called a symbol in so far 
as it is an emphatic declaration of intention to transfer 
control ; in this manner it may be material even in the case 
of immovables, where it could have no effect standing alone. 


A goes to live in B' s house with B's consent. C, acting 
under A’s orders, takes furniture of A's to B's house, puts 
it in certain rooms, locks the doors of those rooms, and 
takes away the key, to the knowledge of B's servants and 
without any objection. This is relevant to show that A 
has not delivered the goods to B to hold as bailee, but, 
on the contrary, B has given possession to A of the rooms 
in which the goods are placed ( b ). In the case of goods, the 
effect of delivering a key, so far as it is effective, is to give 
actual control of the goods. Delivery of the key of a wharf 
where timber is lying has been judicially said to carry “ manual 
control 5 of the timber (c). Nor is this surprising; for actual 
possession of partially cleared lands, bulky goods, and so 
forth, has always been held to be acquired by such control 
and occupation as the nature of the subject-matter admits (d). 

his has been admitted to be the governing principle even 
when the terms “symbol ” and “ constructive possession ” have 

43 ( l tt) \ V Dick 2 VeS * Sr ' & C - b 133 R. R. 558. 

(b) Ancona v. Roaers M87fn l See ^° rd Advocate v. Young 

Div. 285, C. A 9 { ] 1 EX ‘ < 887 > 12 A PP- Cas., ^ pp. 553, 556 ; 

j * r, , W nghtson v. McArthur <Ss Hutchi- 

(c) Gough v. Everard (1863) 2 H. sons {1919), Ld. (1921) 2 K.B. 807. 


S. 33 
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S. 33 been, perhaps not quite aptly, used at the same time (e). 

It is conceived that merely telling a man that the key of a 

warehouse, etc., is at his disposal is at most a licence, and, 

as regards property or possession, has no effect at all until 
he acts on the authority (/). 

Delivery of a key does not operate as delivery of the 
goods under the lock if it does not in fact give complete access 
to them. Where a seller gave the buyer the key of a receptacle 
in which the goods were, but retained the key of an outer 
inclosure, it was held without difficulty that the buyer had 
not acquired possession (g). In such a case the seller’s 
possession continues, not because he has in fact complete 
and exclusive control (for he has it not), but because the 
common law does not recognize any partial transfer of posses- 
sion, and does not allow possession to be vacant, and legal 
possession once acquired continues until it is completely 
changed, or the subject-matter ceases to exist. 

Constructive delivery. — Apart from this rather 
outlying question, it is to be observed, and it is shown by 
the examples given above, that a change in the possession 
of goods, and therefore delivery within the definition, 
may take place without any change in their actual and visible 
custody. There is said to be constructive delivery in such 
cases, and they may be classified as follows (h ) : — 

(1) A seller in possession of the thing sold assents to 
hold it solely on the buyer’s account. There may be construc- 
tive delivery of this kind where he continues to hold as a bailee 
for a reward or as a gratuitous borrower [see examples (1) 
and (2)]. The seller’s assent must be proved ; it will not 

(e) Hilton v. Tucker (1888) 39 
Ch. D. 669, 676. If C holding for 
A the key of a room containing 
A' a goods is told by A, with B's 
consent, to hold it at B ' s disposal, 
this may well enough be called a 
constructive delivery to B ; but 
it is not clear from the report 
exactly what the facts were, or 
were thought by the Court to be. 

( / ) If Hilton v. Tucker (last note) 
meant to decide the contrary, it 
would, it is conceived, not be law ; 
but there is no necessity to read 


it so. 

( g ) Milgate v. Kebble (1841) 3 
Man. & Gr. 100, 60 R.R. 476. This 
case is cited in text- books as an 
authority on unpaid vendor’s lien, 
but really adds nothing to the law 
on that head. The only question 
was whether there had been a 
delivery, and it was so treated by 
the Court. 

( h ) Cf. Chalmers, pp. 146-147. 
Pollock and Wright on Possession, 
pp. 40, 71-75. 
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be presumed (t). But acts of the buyer treating himself 
as owner and the seller as his servant or bailee are relevant 
to prove delivery as against the buyer. Thus, where A 
ordered a certain quantity of goods (not yet specified) of B 
and B sent A an invoice specifying particular goods as sold 
to A “free for six months,' 5 i.e., to remain in B's ware- 
house without charge, credit also being given for six months, 
and at the end of the six months A asked B if he would take 
the goods back or sell them on ^4’s account, this was held 
evidence of assent by A to B holding those goods for him as 
warehouseman (j). The fact, however, that the buyer pays, 
or agrees to pay, warehouse rent for goods left in the seller’s 
warehouse is not of itself sufficient to show that the seller 
holds as his bailee. Lord Ellenborough, it is true, in the case 
of Hurry v. Mangles (k) used language to the effect that 
acceptance of warehouse rent is of itself “ a complete transfer 
of the goods. 5 If I pay for a part of a warehouse, so 
much of it is mine.” These observations would be applicable 
if the buyer had actually rented part of the warehouse, and 
the goods bought by him were transferred to that part. If 
theie is nothing but payment of warehouse rent, or agreement 
to pay it, the proposition is too wide, and is disallowed by 
later authorities ( l ). Lord Ellenborough's language, in fact, 
does not accord with commercial usage. Warehouse rent 
is not rent in the ordinary economic sense, and the owner 

making payment so-called is not entitled to have his goods 

stored in any particular part of the warehouse. He is 

no more a tenant than the railway passenger who leaves 
goods in a cloakroom. 


(2) The most frequent and important case is where 
seller and buyer agree, with the assent of a third perso] 


l ‘ jo* 200 Roberl8 (1887) 36 Ch * D - 

(j) Castle v. Sworder (1861) 6 H 

rh N -, 8 ? 8 ’ 12 ? R. R. 860, Ex] 
V! 1 -’ distinguished in Dublin City 
^tilery v. Doherty (1914) A. C. 
823, where Lord Atkinson reviews 
ie authorities on constructive 

delivery. The facts were rather 
peculiar. 

(&) Supra , example (6). 

(0 Miles v. Gorton (1834) 2 Cr. 
I. 504, 39 R. R. 820, approved 


in Grice v. Richardson (1877) 3 Ap 
Cas. 319, P.C. I do not think th 
the payment of warehouse rent 
the vendor has the effect of 
constructive delivery of the whc 
in a case where the goods remain 
the possession of the vendor" ; p 
Rayley, B. 2 Cr. & M. 610, 39 ! 
R. 826. It is not quite clear win 
in the later case, the Judici 
Committee meant by saying th 
“ there was no actual delivery 
See Blackburn on Sale, p. 341. 
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in whose custody the goods are, and who has been holding 
them for the seller, that he shall hold them on account of the 
buyer. Such an “ agreement of attornment,” as it is some- 
times called, has the effect of transferring legal possession 
to the buyer. All three parties must concur, otherwise there 
is no delivery. Accordingly, where the seller directed the 
warehouseman to transfer the goods sold to the buyer’s 
order, and the warehouseman did so and sent the invoice 
and certificate of transfer by his clerk to the buyer with a 
request for payment, but the buyer refused payment, it was 
held that there was no attornment, and therefore no delivery, 
as the buyer had not assented to the warehouseman holding the 
goods as his agent ( m ). Nor is the mere handing of a delivery 
order or the like by the seller to the buyer sufficient (ri ) ; 
the seller’s bailee must be instructed and must assent 
to hold for the buyer. When once, however, the assent of all 
three is obtained, the delivery as between seller and buyer 
is completed, and the seller will not be responsible if the 
bailee afterwards wrongfully delivers the goods to some 
third person (o). 


The case of Hurry v. Mangles (p) is really one of agreement 
by attornment. Although the payment of rent by the buyer 
is not, as already stated, sufficient to show that the seller 
holds as his bailee, the case is not the same where the first 
buyer sells to a sub-buyer, and the original seller by his direc- 
tion assents to hold the goods for the sub-buyer. The fact 
that the seller receives rent from the sub-buyer is evidence 
of that assent, and can scarcely be explained on any other 
hypothesis, and all that it is necessary to prove further is the 
assent of the buyer to the arrangement. That assent is 
assumed in the example : and the only correct reason as appli- 
cable to the case where there is a sale over to a new buyer is 


given in the example. 


(m) Oodts v. Rose (1855) 17 C.B. 
229, 104 R. R. 668. For a case 
where there was no assent by the 
seller, see Poulton & Son v. Anglo- 
American Oil Co.y Ltd. (1911) 27 
T. L. R. 216, C. A. As to the 
necessity for the bailee’s assent, 
see section 36 (3). 

(n) McEivan v. Smith (1849) 2 
H. L. C. 309, 81 R. R. 166 ; 


Farina v. Home (1846) 16 M. & W. 
119, 73 R. R. 433. In the lan- 
guage of the English cases on the 
Statute of Frauds, taking and 
keeping a delivery order is evidence 
of acceptance, but not of receipt. 

(o) Wood v. Tassell (1844) 6 Q. B* 
234, 66 R. R. 374. 

(p) Supra , example (6). 
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(3) If the buyer is already holding the goods as the seller’s 

bailee, and the seller agrees with him that he shall hold them 

as owner, the character of the possession is changed accordingly, 

and the buyer ceases to hold as bailee, and begins to hold as 

owner, as where an agent entrusted with goods for sale agrees 

to buy them himself ( q ). Acts relied on to prove such 

an agreement must, of course, be unambiguous. This case 
is not very common. 


The significance of this group of sections on delivery can 
be fully understood only in connexion with the subsequent 
sections on seller’s lien and stoppage in transit. 

It is not every case in which delivery is spoken of that 
illustrates the present section. Thus, an auctioneer who sold 
a rick of hay standing, and showed an acknowledgment from 
the owner of his right to sell, was held not liable to an action 
at the suit of the buyer for not delivering the hay, when the 
owner afterwards wrongfully revoked his authority and refused 
to give the buyer, on the auctioneer’s order, access to the 
nay rick (r). The purchaser bought with knowledge of all 
e facts and the auctioneer, who never had any possession 
all, either of the hay or of the place where it stood, could 

f,° for ^ P ur chaser than he did. But it is clear 

hat the buyer did not acquire possession, though he did 

t W™ pr °P ert ^ and an unmediate right to possess the goods ; 

of thT ^ th f eref ° re ’ no question of delivery within the meaning 
oi the present section. 

34. A delivery of part of goods, in progress of 

Effect of part *L e delivery of the whole, has the same 
delivery. effect, for the purpose of passing the 

nf r, . Property in such goods, as a delivery 
of the whole ; but a delivery of part of the good? 


(q) Edan v. Dudfield (1841) 1 

Let'h 302 i , 55 ?* R * 258 ; 

235Q' A AttevJ,orou y h (1921) 3 K.B. 

lter v " Woollama (1841) 2 
Man. & Or. 650, 58 R. R. S1 .8 

on q P . mi ^ J x P re8sed in Benjamin 

fornf a e (4th ed *» 683 > the 

former owner actually became a 
ailee by attorning in advance to an 


unknown purchaser is questionabl 
This does not affect the practic 
result of the case. On Mr. Beni 
min’s view the buyer was a bail 
at will, and might have had i 
action of trespass vi et armis again 
a stranger. This is doubtful, bi 
no such question arose. See no 
the editor’s addition in 7th ec 
p. 727. 


Ss. 

33, 34 
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S. 34 with an intention of severing it from the whole, does 

not operate as a delivery of the remainder. 

Examples. — The section may be illustrated by the 
following examples : — 

(1) Sale of a quantity of goods lying at a wharf. The 
seller left an order with the wharfinger to deliver the goods 
to the buyer, who had paid for them by a bill. The buyer sub- 
sequently weighed the goods and took away part of them. 
This was held to amount to a delivery of the whole of the 
goods ( s ). 

(2) A ship arrived in port with a cargo of wheat. The 
master reported her at the Customs House and made oath 
that the cargo was for A , the endorsee of the bill of lading. 
Next day A made entry of the wheat in his name at the Customs 
House. Part of the cargo was then delivered to A . This 
constituted a delivery of the whole (2). 

(3) The buyer of a cargo of wheat made an assignment 
of his effects to trustees for the benefit of his creditors, and 
endorsed the bill of lading to one of the trustees with an 
endorsement directing the master “ to deliver possession of 
the within-mentioned quantity of wheat to It. J., being one of 
my assignees, to be disposed of as he may think proper.” The 
ship arrived at an intermediate port and the trustees took 
samples of the wheat and sold the greater portion to sub-buyers, 
to whom it was delivered, and directed the master to take the 
remainder to the final port of destination, which he did. 
In these circumstances it was held that the whole cargo had 
been delivered at the intermediate port ( u ). 

(4) Sale of a stack of hay. The buyer asked the per- 
mission of the seller to cut and remove part of the stack, 
which was granted. The clear intention of the parties being 
to separate the part delivered from the residue, the delivery of 
part was not the delivery of the whole (v). 

(5) A sells 5 bales of goods to B to be paid for on 
delivery. B receives and pays for one bale, and refuses to 

( u ) Jones v. Jones (1841) 8 M. & 

W. 431, 58 R. R. 765. 

( v ) Bunney v. Poyntz (1833) 4 
B. & Ad. 568, 38 R.R. 309. 


( 8 ) Hammond v. Anderson (1803) 

1 B. & P. N. R. 69, 8 R. R. 763. 

( t ) Slubey v. Heyward (1795) 

2 H. Bl. 504, 3 R. R. 486. 
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take the others as not being according to description. There 

has not been a delivery of the whole and A mav be entitled 

to sue B for not accepting the four bales, but cannot sue for 
their price ( w ). 


P&rt delivery. This section must be compared with 
sections 48 and 51 (7), which relate to the effect of delivery 
of part of the goods on transferring the possession in the remain- 
der to the buyer, so as to put an end to the seller’s lien or 
right of stoppage in transit. It is usually in the latter 
connexion that the question arises, and the examples are for 
the most part cases of that kind ; but the question in each 
case is the same, namely, whether delivery of part consti- 
tutes delivery of the whole, and the answer depends upon the 
application of the same principle. 


The common law rule, which this section affirms, is that 
delivery of part may be delivery of the whole if it is so intended 
and agreed, but not otherwise, and the burden of proof seems 
to be on the party affirming that such was the intention (x). 

It seems to me,” said Brett, L. J„ “that a delivery of part 
or even of the bulk of a cargo, is not jprima facie a delivery 
of the whole, and that those who rely upon the part delivery 
as a constructive delivery of the whole are bound to show that 
the part delivery took place under such circumstances as to 
make it a constructive delivery of the whole ” (y). “ It is 

delTver^o^S the , delive >y of part operates as a constructive 
delivery of the whole only where the delivery of part takes 

taking thC C0Ur k e 7 V hC dcllVery of the whole - and the 
taking possession by the buyer of that part is the acceptance 

thaTthe UC a cr ?Tm IOa 7 th , 6 ' Vh ° le ” < 2 >> *- e -> a recognition 
that the actual holder of the residue has begun to hold 

separateXt 8 Xf “J £ part be delivered Wlth intent to 
of the who^e “^7 X U „ t le rest > is not an inchoate delivery 
— 10 6 («)■ Still less c an it be so if there is refusal 

(w) Mitchell Ileid Co.v. Buldeo 
Doss (1887) 15 Cal. 1. 

VnlH M^^ Ia " kburn in Kem P v. 

F \ 82) 7 App - Cas - 573 » 586. 

Div P *l lR £°°P er (l* 79 ) H Ch. 

> 1 > C. A. If the cargo 
were one machine, or the like, in 

parts and an essential part were 
delivered first, that might be such 
a circumstance. /6., at p. 75 . 


( 2 ) Willes, J., Bolton v. L. db Y. R. 
Co. (1866) L.R. 1 C.P. 431 at p.440; 
Branlal Bhaichand v. Maneckji Petit 
Manufacturing Co. (1932) 34 Bom 

A! B 46 1252 ’ H0 L C> 610> (>33 > 

(a) Dixon v. Yates (1833) 5 B. & 

Ad - 313 > 34 b 39 R. R. 489, 499 
Cf. Bunney v. Poynlz, supra , 
example (4). 


s. 34 
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^ s * deliver or accept the whole (6). What was the intention 

34 , 35 in any particular transaction is a question of fact to be deter- 
mined with regard to all the circumstances, and on this 
precedent can be only suggestive. 


35. Apart from any express contract, the 

Buyer to apply se ^ er S 0 °ds is not bound to deliver 
for delivery. them until the buyer applies for 

delivery. 


Buyer’s duty to apply for delivery.— This section 
reproduces section 93 of the Indian Contract Act in identical 
terms. There is really no distinct authority on this point in 
English law, and there is no corresponding provision in the 
English Act, the framers of which assumed the rule to be that 
“ it was for the buyer to take delivery, and that in the absence 
of any different agreement, the duty of the seller to deliver 
was satisfied by his affording to the buyer reasonable facili- 
ties for taking possession of the goods at the agreed place 
of delivery” (c). By virtue of this provision, however, 
the buyer in Indian law has no cause of action against 
the seller if he has not applied for delivery, and the rule is 
not affected by the fact that the goods are to be acquired by the 
seller and when they are acquired, the seller notifies to the 
buyer that they are in his possession : the buyer must still 
apply for delivery ( d ). Moreover the application for delivery 
must be an effective application ; if, for instance, the buyer 
is bound to pay the price on delivery, under section 
32 he must when he applies for delivery be ready and willing 
to pay the price (e), and the demand must be made by the 
buyer or on his account. Where, therefore, a buyer of goods 

made an assignment of the benefit of his contract, which 

. 

was found to be fictitious, and afterwards took a re- assign 
ment of the contract and sued upon it, he was held not 
entitled to adopt the demand for delivery which the nominal 

(b) Dixon v. Yates, supra at p. 339, author adds, “ It seeing a pity that 
39 R.R. at p. 497 ; Mitchell Reid d: a more definite prima facie rule has 
Co. v. Buldeo Doss, supra, example(5). not been laid down by the Act.’ 

(c) Chalmers, p. 86, citing Smith This section supplies the deficiency, 
v. Chance (1819) 2 B. & Aid. (d) Ganesh Das-Ishar Das v. 
753, 755, per Holrovd, J., 21 R.R. Ram-Nath (1928) 9 Lah. 148, 111 I-C. 
485 ; Wood v. Tassell (1844) 6 Q.B. 498, (’28) A. L. 20. 

234, 66 R. R. 374. The learned (e) lb. 
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assignee had made in the meantime, as a demand made 
on the buyer’s account was required by section 93 of 
the Indian Contract Act (/). 

On the other hand, when the buyer applies for delivery 

and the seller then fails to deliver, the seller is guilty of a 

breach of oontraot. So where the oontraot provided for 

delivery in all November on seven days notioe from the 

buyer, and the buyer gave notioe early in November, it 

was held that by the terms of the oontraot the buyer had 

the right to fix the date in November on whioh the 

delivery should be made, and the seller having failed to 

deliver as required by the notioe was guilty of a breaoh of 
contraot (g). 


36. (1) Whether it is for the buyer to take 

Rules as to P oss ession of the goods or for the 
delivery. seller to send them to the buyer is 

a question depending in each case on 

the contract, express or implied, between the parties 

Apart from any such contract, goods sold are to be 

delivered at the place at which they are at the time 

ot the sale, and goods agreed to be sold are to be 

delivered at the place at which they are at the time of 

the agreement to sell, or, if not then in existence, 

at the place at which they are manufactured or 
produced. 


. , . Where under the contract of sale the seller 

is bound to send the goods to the buyer, but no time 

oi sending them is fixed, the seller is bound to send 
them within a reasonable time. 

• . , (3) Where the goods at the time of sale are 

by seller To?' 011 ° f * perSOn ’ there is no delivery 
by seller to buyer unless and until such third person 

SSfflf: ‘° ‘ te b “^ *• **>• 


(/) Mulji v. 
15 Bom. 1. 


Nathubhai (1890) 


(g) Juggernath Khan v. Mac- 
lachlan (1881) 6 Cal. 681. 


Ss. 

35, 36 



192 


THE INDIAN SALE OF GOODS ACT. 


S. 36 


Provided that nothing in this section shall 
affect the operation of the issue or transfer of any 
document of title to goods. 

(4) Demand or tender of delivery may be 
treated as ineffectual unless made at a reasonable 
hour. What is a reasonable hour is a question of fact. 

(5) Unless otherwise agreed, the expenses of 
and incidental to putting the goods into a deliverable 
state shall be borne by the seller. 


Examples. — The section may be illustrated by the 
following examples : — 


(1) Sale of 12 puncheons of rum, made from molasses, 
of which 4 were delivered. The buyer pressed for delivery 
of the remainder, but the seller delayed and in the meantime 
an Act of Parliament was passed prohibiting the distillation 
of spirits from molasses, and annulling all contracts for the 
sale of such spirits. The sellers were held liable in damages 
as having failed to deliver within a reasonable time (h). 


(2) A having sold malt to B sends an order to C a 
warehouseman to hold it on account of B. C gives a written 
acknowledgment that he so holds it. C cannot set up as 
a defence for withholding the malt that by a usage of trade 
the property in the malt does not pass to the buyer until 
it has been measured, and that before the malt had been 
measured A had gone bankrupt (i). 

(3) Sale of slates lying at a named wharf, £10 to be 
paid as a deposit and the rest of the price to be paid and the 
slates removed on the 23rd February. Payment was made 
on the 28th February, and a delivery order was signed by the 
seller and given to the plaintiff. On the 3rd March the original 
seller of the slates stopped them, as it turned out, wrongfully, 
and the wharfinger refused to deliver them to the plaintiff when 
he presented the delivery order on the 5th March. This is 
no delivery ( j ). 


( h ) Philips y. Blair & Martin 
(1801) 4 Paton, Scotch Appeal 
Cases 256. 

(t) Slonard v. Dunkin (1810) 


2 Camp. 344, 11 R. R. 724. 

(j) Buddie v. Green (1857) 27 

L. J. Ex. 33, 114 R.R. 991. 
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(4) Sale of goods to be delivered in the last fortnight of 
March. Delivery is tendered at 9 p.m. on March 31st. It 
is a question of fact whether this is a reasonable hour. If it 
is not, there is no delivery, and the buyer may repudiate (k). 

(5) Sale of goods for ready monev. The seller packs 
them up in the buyer’s boxes in the buyer’s presence, but they 
remain m the seller’s premises. This is not a delivery (l). 

Place of delivery. — Sub-section (1) reproduces in a some- 
what modified form section 94 of the Indian Contract Act 
and corresponds to section 29 of the English Act. Subject 
to any terms in the contract, express or implied, to the 
contrary, it fixes the place at which delivery is to be made. 
There was no definite English authority on the point before the 
bale of Coods Act was passed, and section 29 (1) of the latter 
Act adopts a somewhat different rule by providing that in 
the absence of any special agreement, “ the place of delivery 
is the seller s place of business if he has one, and if not, his 

residence, unless the contract is for the sale of specific goods 

2?’ ^be knowledge of the parties, are at some other place. 
Section 94 of the Indian Contract Act, however correctlv 

stood tobe tT h f WaS ’ f tLe datC When h WaS P assed ’ under ^ 

books of repute. Its provisions have worked well in India 
and have therefore been retained. ’ 

A contract for the sale of goods, “to be delivered at 

fidf r >\ U ' C Bengal to be mentioned hereafter” does not 
fall within the operative part of this sub-section, for there is a 

the ni Pr0miS \ aS to d n 1Very ’ S'vrng the buyer the right to fix 

hereafter “SJT “ W ^ Words “ to be 
refused it (m) ^ Statl0n ’ and the sellers had 


St f rt up v. Macdonald (1843) 
6 Man. & G. 593, 64 R. R. 8 10 Ex 

Ch /Zi a « rQ ;/ dlfied by sub ‘ sec tion (4) ).* 
(0 Boulter v. Arnott (1833) 1 Cr. 

13 


& M. 333. 

{m) Grenon 
(1896) 24 Cal. 
119. 


v. Lachmi Narain 
8, L. R. 23 I. A. 


S. 36 
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Distinction between contract of sale of goods and 
contract to deliver goods in payment of a debt. -A 

contract of sale differs from a contract to pay an existing debt 
in specific articles (which is strictly not payment, but accord 
and satisfaction). In the latter case, where no place of delivery 
is specially appointed, or is to be inferred from the usage of 
trade or nature of the thing, it is the duty of the debtor first 
to request the creditor to appoint a place, whereupon the 
creditor must appoint a place which is reasonable. If he does 
not, the debtor himself may name a reasonable place, giving 
notice to his creditor, and a tender of the property at that 
place will be good. So also, where the time of delivery is fixed, 
although the place is not, the same rule applies ( n ). 


Delivery of goods in sea transit. — This sub-section 
does not deal with the delivery sometimes called “ symbolic,” 
of goods in course of transit at sea by means of the bill of 
lading, or the conditions under which the buyer must pay 
against the shipping documents, or is entitled to await actual 
delivery of the goods ( o ). 


Duty of seller to dispatch.— The question what is a 
reasonable time is a question of fact (p ) ; accordingly evidence 
may be given of the surrounding circumstances in which 
the contract was made in order that that question may be 
determined ( q ), and if delivery be not made within a 
reasonable time the buyer is not bound to accept the goods, 
even though the delay may not have been due to the seller’s 
default ( r ). 


Delivery “as required”. — Sub-section (2) assumes that 
nothing further remains to be done by the buyer. When 
something does so remain to be done, as when goods are to 
be delivered “ as required ” or on like terms, the request for 
delivery is a condition precedent to the seller’s obligation 
to deliver. If no time is limited for making it, the request 
must be made within a reasonable time and if owing to excessive 


( n ) Per Couch, C. J., in Dadabhai 
v. Salleman (1868) 6 B.H.C.A.C. 
126, 128. 

(o) See E. Clemens Horst Co. v. 
Biddell Bros. (1912) A. C. 18, 
adopting Kenedy, L. J.’s dissenting 
judgment in C. A. (1911) 1 K. B., 


at p. 952. 

( p ) b. 63. 

(?) Ellis v. Thompson (1838) 
3 M. & W. 445, 49 R. R. 679. 

(r) Jackson v. Union Marine 
Insurance Co. (1874) L. R. 10 
C. P. 125, Ex. Ch. 
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delay by the buyer the seller is prejudiced, the seller may be 
discharged ( s ) ; and in certain circumstances such delay 
may amount to evidence of the abandonment of the contract 
by mutual consent, or such conduct on the part of the buyer 
as to mislead the seller into believing that the contract has 
been abandoned, and therefore to estop the buyer from 
setting it up ( t ). But the seller cannot usually treat the mere 
delay of the buyer in making the request as a ground for 
rescinding the contract. He ought first to call upon the buyer 
to make the request, and if within a reasonable time after such 
notice the buyer fails to do so, the seller may treat the contract 
as repudiated by the buyer and rescind it (u). 


<( Attornment of bailee. — It has already been seen that an 
. agreement of attornment” has the effect of transferring 
legal possession to the buyer ; but that to constitute such an 
agreement the concurrence of all three parties, the seller, 
tne buyer and the bailee is necessary (u). 

n ^ s f_ b ' sectl0n ( 3 ) tlle assent of the buyer and of the 
seller to the attornment is assumed ; and it merely declares 

that there is no delivery until the bailee also assents. It is, 

therefore, the duty of both the seller and buyer to do what is 

necessary to obtain the assent of the bailee (w), consequently 

camiot obt n° ne a " that hC ^ rCf l uir, ' d *> do, but stiff 

cannot obtain it, he may repudiate the contract (x) ; while if 

Hie failure to do so is due to the buyer’s default, the seller 
may treat the delivery as duly made (y). 

Wll !, al , S0 be obs orved that it is assumed that the property 
m the goods has passed, for the opening words are “ where the 
goods at the time of sale are in the possession of o tn.vj 

/ o\ 7 > 7TT u 


2 £ IVb.) 367 S ' UiW (191?) 

IvyTann * ry 

AiTR/sTi^ <1853) 8 Ex - 

Pp (W 185: e i86 0teS t0 S - 33 ’ “ te 

9 v - Chailce (1819) 

2 B. & Aid. 753, 21 R R 

ult i ; n ink8 V - Hassal1 
( 1829 ) 9 B & C. 372 (customs 

duties Payable by buyer) ; Buddie v. 

Green (i8o7) 27 L. J. Ex. 33, 114 

-K. 991 ( presenting delivery 


order). 

- Pattiso7i v. Robinson (1816) 

0 M. & S. 105, at p. no. It is no 
defence to the seller in an action for 
non-dehvery to say that the refusal 

01 the bailee to act upon the warrant 
was unlawful, enabling the buyer 
to bring trover against him; for 
the buyer purchases goods and not 
a law-suit and need not bring the 

4W°R ; .26 V * (1855 > 

(y) Bartlett v. Holmes (18531 13 
C. B. 630, 93 R. R. 658. 


S. 36 
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person,” and by section 4 (3) there is a sale only when the 
property in the goods is transferred from the seller to the 
buyer. An attornment, therefore, before the property has 
passed does not operate as a delivery, and is ineffectual 
except as an estoppel (z). 

Documents of title.— The difference between a bill of 
lading and other documents of title at common law has already 
been discussed (a), and there is nothing in the proviso to this 
section to alter that law in that respect as between seller 
and buyer. Although, therefore, when the goods are in the 
hands of a carrier by sea, the lawful issue or transfer of the bill 
of lading to the buyer gives him actual possession of the goods, 
and no attornment by the carrier is required to complete 
the delivery, this is not so when such a document of title 
as a delivery order or dock warrant is issued or transferred 
to him. It is only when there come into question the rights 
of third parties, to whom the documents have been transferred, 
that the position at common law is altered, and such documents 
are assimilated in their legal effect to a bill of lading. 
These matters are more fully dealt with by s. 53. 

Time of delivery.— At one time it was a question of 
law whether the hour was reasonable or not and elaborate 
rules were laid down for determining this question ( b ). The 
law was altered by section 29 (4) of the English Act, which is 
reproduced by this section, and the question is purely one of 
fact (c). 

Expenses of delivery.— Sub-section (5) declares the law 
as it was generally understood to be, though there does not 
appear to be any authority precisely in point. If, therefore, 
the buyer is compelled to pay these expenses he may recover 
them from the seller. 


The seller has to pay the expenses of delivery ; when for 
nstance the contract is for delivery “ ex ship” he must do 
ill that is necessary to release the ship owner’s lien (d) and 


(z) Busk v. Davis (1814) 2 M. 
& S. 397, 15 R. R. 288. 

(а) See the note to s. 11 (4), 
p. 14 ante. 

(б) Startup v. Macdonald (1843) 
6 Man. & G. 593, 64 R. R. 810, 


Ex. Ch. 

(c) Cf. Indian Contract Act, 
s. 48. 

Id) Yangtsze Insurance Associa- 
tion v. Lukmanjee (1918) A. C. 
585, P. C. 
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if “ from the deck ” pay all charges to be paid, such as harbour 
dues, to enable the goods to be removed from the deck (e). In 
a f.o.b. contract the seller must pay all the expenses connected 
with the loading of the goods. These matters do not seem to 
be specifically dealt with by this clause, perhaps because they 
will be covered either by section 14 or the general words of 
section 31. 

On the other hand the expenses of preparing for or 
receiving delivery fall on the buyer (/). 


37. (1) Where the seller delivers to the buyer 

Delivery of a q uanfcit y of goods less than he 
wrong quantity, contracted to sell, the buyer may 

reject them, but if the buyer accepts 
the goods so delivered he shall pay for them at the 
contract rate. 

(2) Where the seller delivers to the buyer a 

quantity of goods larger than he contracted to sell, 

the buyer may accept the goods included in the 

contract and reject the rest, or he may reject the 

whole. If the buyer accepts the whole of the goods 

so delivered, he shall pay for them at the contract 
rate. 


(3) Where the seller delivers to the buyer the 
goods he contracted to sell mixed with goods of a 
different description not included in the contract, 
the buyer may accept the goods which are in 
accordance with the contract and reject the rest, 
or may reject the whole. 

(4) The provisions of this section are subject 
to any usage of trade, special agreement or course of 
dealing between the parties. 


Examples.— The section may be illustrated 
toilowing examples : — 


by the 


(e) Playford v. Mercer (1870) 22 
-Li. T. 41. 

(/) Cf. French Civil Code Art 
1608 : “ Les fraia de la delivranc'e 


sont a la charge du vendeur, et ceux 
de. V enlevement a la charge de 

lacheteur , a'il n'y a eu stipulation 
contraire .” 


s*. 

36,37 
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(1) Sale of cotton seed to be shipped at Alexandria 
and delivered in London to buyers, craft alongside ; payment 
in London in exchange for shipping documents. Payment 
was duly made by the buyers and on arrival of the ship a 
portion of the seed was delivered, but she then left for Hull 
with the remainder on board. Fourteen days later the ship 
returned to London and the balance of the cargo was tendered 
to the buyers. They refused to accept it, but retained the 
portion which had been delivered and claimed repayment of 
the price of the rejected portion. It was held that they were 
entitled to do so (g). 

(2) Sale of a quantity of tins of canned fruit to be packed 
in cases containing thirty tins. A substantial portion was 
tendered in cases containing twenty-four tins. The method 
of packing was held to be part of the description and the buyer 
accordingly was entitled to reject the whole consignment (h). 


(3) Sale of certain articles of china. The seller packed 
with them other articles of china, which had not been ordered 
and were clearly distinguishable, and sent them to the buyer. 
The buyer was entitled to reject the whole (i). 


This section reproduces section 30 of the English Act. 
The only section in the Indian Contract Act which dealt with 
this matter was section 119, and that only provided for the 
case of the seller sending goods not ordered with goods 
ordered. 


Short delivery.— It is obvious that, subject to the rule 
de minimis non curat lex , the seller does not fulfil his contract 
by tendering less than the stipulated quantity and cannot call 
upon the buyer to accept it, and equally the buyer cannot 
call for delivery of anything short of the full quantity unless 
he is prepared to accept the whole ( j ). If the law were 
otherwise either could impose a new contract upon the other , 
and in effect the tender of a less quantity by the seller 
amounts to a new offer to this extent, that the buyer must 
accept and pay for or reject the whole of the amount tendered , 


(g) Behrend <Sc Co. t Ltd. v. Produce 
Brokers Co . , Ltd. (1920) 3 K. B. 530. 

( h ) Moore & Co. v. Landauer 
(1921) 2 K. B. 519, C. A. 


(i) Levy v. Green (1859) 1 E. &E. 
969, 117 R. R. 552, Ex. Ch. 

(j) Kingdom v. Cox (1848) 5 C. B. 

522, at p. 526. 
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he cannot accept part and reject the rest (&), unless indeed the 
seller acquiesces in such a course, which would be an accept- 
ance by him of a counter offer by the buyer. But by accepting 
the lesser quantity the buyer, although he must pay for it at 
the contract rate (Z), does not preclude himself from claiming 
damages for short delivery(m), or, if he has already paid for the 
whole, recovering the amount apportionable to the part which 
was not delivered (n). 

As to cases where there is an entire contract to be 

performed by delivery in instalments, see notes to the 
following section. 


Delivery in excess of contract quantity.— Sub- 
section (2) deals with the case where the goods sent are of the 
kind ordered, but in excess of the quantity. The buyer is not 
bound to accept the excess, nor is he bound to put himself 
to the trouble of separating the contract quantity from the 
bulk delivered ; and there is the additional reason that no 
goods can be said to be appropriated to the contract. “ The 
delivery of fifteen hogsheads, under a contract to deliver ten 
is no performance of that contract, for the person to whom they 
are sent cannot tell which are the ten that are to be his ; and 
it is no answer to the objection to say that he may choose 

which ten he lil.es, for that would be to force a new contract 
upon him ’ (o). 


He is at liberty, however, to make this choice, and ma’ 
therefore accept what is in effect the new offer by the selle 


(/<:) Champion v. Short (1807) 
1 Camp. 53, 10 R. R. 631. 

(1) Morgan v. Gath (1865) 3 

H. & C. 748, 140 R. R. H4. 

(w) Gornson v. Perrin (1857) 2 
C. B. N. S. 681, 109 R.R. 830; 
-Dec/; & Co. v. Szymanowski (1924) 
A. L. 43. In this case the contract 
was for the sale of a quantity of 
sewing cotton to be accepted and 
paid for and to be deemed in all 

respects according to the contract 
unless objected to within 14 days 
after delivery. Later the cotton 
was found to be less than the 
stipulated quantity. It was held 
that the condition applied to quality 
not quantity, and the buyer was 


entitled to damages for shor 
delivery. He might still have beei 
so entitled, even if the conditioi 
had applied to quantity ; per Lor< 
Wrenbury, at p. 52. The buyer b' 
accepting when he is entitled t\ 
reject waives the condition bu 
may still treat the breach of it as i 
breach of warranty ; cf. Barker 

C °‘ A 9iu*> Ld. (1928 
43 T. L. R. 751, 33 Com. Cas. 12( 
and s. 13 (2). 

(n) Behrend v. Produce Broker , 
Co. (1920) 3 K. B. 530. 

(o) Cunliffe v. Harrison (1851' 
6 Ex. 903, 906, 86 R. R. 543, pel 
Parke, B. ; cf. Hart v. M ills ( 1846 
15 M. & W. 85, 71 R. R. 578. 


S. 37 
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s. 37 to sell to him the whole of the quantity delivered. If, however, 

he accepts the greater quantity he cannot afterwards sue for 
mis-delivery (p) ; and in this case also, as would appear from 
the wording of the sub-section, he cannot accept part of what 
is in excess of the contract quantity and reject the rest. 

This rule also must be read subject to the maxim de 
minimis non curat lex. Accordingly where the contract was 
for the sale of wheat which, with a limit of variation provided 
for in the contract, might amount to 4,950 tons, and 55 lbs. 
more were tendered, but not charged for, it was held that 
the buyer must accept the delivery (^). 

It must be remembered, however, that the burden of 
proving that a breach of oontraot falls within the principle 
de minimis non curat lex is on the party seeking to exouse 
the breaoh (r). 

Delivery of contractual goods together with others.— 

Sub-section (3) replaces, and modifies in favour of the buyer, 
section 119 of the Indian Contract Act, which limited the 
buyer’s right to reject to cases where “ there is risk or trouble 
in separating the goods ordered from the goods not ordered.” 
This was based on the case of Levy v. Green (s) in which 
Byles, J. (t), said “ I do not say that, in all cases where the 
goods ordered are sent together with others not ordered, the 
vendee would have a right to refuse to accept any ; but, if 
there is any danger or trouble attending the severance of the 
two, or any risk that the vendee might be held to have 
accepted the whole if he accepted his own, he is at 
liberty to refuse to accept at all.” 

Accordingly where a contractor for the supply of coal 
sent coals partly according to contract and partly not, and 
mixed them all together in delivery, it was held that the whole 
quantity so delivered must be considered not according to 
contract (u). 

(p) So held by Acton, J., in Gabriel Ld. (1932) 37 Com. Cas. 291, C. A. 
Wade & English, Ld. v. Arcos, Ld. (s) Supra , example (3). 

(1929) 34 Ll.L.Rep. 306. (t) 1 E. & E., at p. 976, 117 R. R*» 

( q ) Shipton Anderson & Co. v. at p. 556. . 

Weil Brothers (1912) 1 K. B. 574. (u) Nicholson v. Bradfield Union 

(r) Ronaasen <Ss Son v. Arcos, | (1866) L.R. 1 Q.B. 620. 
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The present sub-section, however, is not subject to this 
limitation and the buyer is not bound to accept the goods, 
however easy it may be to separate the goods which are 
contracted to be sold from the others, for “ mixed with ” 
means no more than “ accompanied by” (v). 


Goods of inferior quality.— Where some of the goods 
delivered, though answering the description, are not of 
merchantable quality, it is clear that the buyer may reject 
the whole ( w ), but it is doubtful whether he can reject those 
only which are not of merchantable quality and keep the 
rest. According to a decision in Scotland (x) the words “ of a 
different description ” must be construed strictly, so that 
where all the goods delivered were of the specified description 
but some were of inferior quality, the buyer’s remedy was to 
reject all ; he could not under this sub-section reject those 
only which were of inferior quality, and keep the rest. 


h Permissible variations.— The seller may protect himself 
by qualifying the specific quantity mentioned by the use 

may fi x W a °S a > r w” ° r more or less ” or contract 

S^iS^r y r be > POrtod b - V CUSt °“- ^cre the 
beoWrvedmmn) ^ °? Variation > those limits must 

Srt 1 ° + f f e case Aether L aZnt tended 
not a substantial compliance with the contract (a). 


38. (l) 


Instalment 

deliveries. 


( v ) Moore & Co v 

asj s,’i «•!•? 

supra, example (2) * 

he e eon? ° f t ° ne Where 

(^) Aitken Campbell & Cn xr 
KouUen (1908) Sess. Gas 490* 

The bUyer 8 of rejection 9 ^ 


Unless otherwise agreed, the buyer of 
goods is not bound to accept delivery 
thereof by instalments. y 


Scotland is wider than in England 
even under the Sale of Goods Act! 

fntiUe th° rit K y ° f qUality does not 

England bUy6r t0 rejeCt ia 

o { ’ J) and Korth V. Lillico & 

Sons (1920) 36 T.L.R. 669; cl. 

(lmTi K.B. nt aM Yuills ’ Ld - 

( 2 ) See Benjamin on S 
PP- 734-746, where the cases 
tfcese points are collected. 


Ss. 
37, 38 
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(2) Where there is a contract for the sale 
of goods to be delivered by stated instalments which 
are to be separately paid for, and the seller 
makes no delivery or defective delivery in respect 
of one or more instalments, or the buyer neglects or 
refuses to take delivery of or pay for one or more 
instalments, it is a question in each case depending 
on the terms of the contract and the circumstances 
of the case, whether the breach of contract is a 
repudiation of the whole contract, or whether it is 
a severable breach giving rise to a claim for compen- 
sation, but not to a right to treat the whole contract 
as repudiated. 


Examples. — The section may be illustrated by the 
following examples : — 

(1) Sale of 25 tons of pepper October/November 
shipment. The sellers shipped 20 tons in November and 
five tons in December. The buyers were entitled to 
reject the whole 25 tons (a). 

(2) Sale of 200-300 tons of coal to be shipped as early 
as possible by a named ship or other vessel. The named ship 
was not available and the seller shipped 152 tons on another 
ship, informing the buyer that he had done so and that he 
had drawn on him for the price and proposing to ship the 
remainder later. The buyer made no reply to this com- 
munication. The ship was lost. In an action by the seller 
for the price it was held that the buyer had impliedly 
assented to the shipment of the smaller quantity as an 
instalment and was liable to pay for it (b). 


Instalment deliveries. — The rule laid down by sub- 
section (1) is really a corollary to section 37 (1). Neither 
seller nor buyer can claim to make or demand delivery o 
less than the full quantity and neither therefore can, in the 
absence of agreement, insist that delivery should be made 


by instalments (c). 

(а) Reuter v. jSaZo (1879) 4 C.P.D. 
239, C. A. 

(б) Richardson v. Dunn (1841) 2 
Q.B. 218. 


(c) Reuter v. Sala, supra, example 
(1); Kingdom, v. Cox (1848) 5 C.B. 
522 ; Sadasook Kothari v. Chaitram 
Rambilash (1925) 29 Cal. W. N. 808, 
88 I. C. 910, (’26) A. C. 218. 
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Such an agreement, however, is frequently made expressly, 
and may also be inferred from the circumstances of the case, 
e.g ., from the conduct of the parties in delivering and accepting 
an instalment, or from the nature of the contract, e.g., when it 
is obvious that the full quantity of the goods cannot be 
delivered in one delivery ( d ). 


Entire contracts. — Where there is an agreement for 
delivery by instalments, but the price is made payable on 
complete delivery, or where there is no stipulation that it shall 
be paid before complete delivery, the contract is still an entire 
contract (e), though divisible in performance (/), and “where 
there is an entire contract to deliver a large quantity of goods, 
consisting of distinct parcels, within a specified time, and the 
seller delivers part, he cannot, before the expiration of that 
time, bring an action to recover the price of that part 
delivered (g), because the purchaser may, if the vendor fail to 
complete his contract, return the part delivered. But if he 
retain the part delivered after the seller has failed in per- 
forming his contract, the latter may recover the value of the 
goods which he has so delivered” (h). In other words, such 
a case falls within section 37 (1), and the obligation on 
the buyer to pay at the contract rate is substituted for the 
payment of the value. 


On the other hand, the buyer must accept instalments 
tendered in the due course of delivery (i), though this will not 
preclude him from rejecting a subsequent instalment, if he is 
otherwise entitled to do so (j), and if he wishes so to do, he 


( d ) Colonial Insurance Co. of New 
Zealand v. Adelaide Insurance Co. 
(1880) 12 App. Cas. 128, at pp. 138- 
139, P. C. 

(e) i. e. the whole of what is to 
be done on one side is the considera- 
tion of the whole of what is to be 
done on the other : per Bramwell, 
L. J. ; Honck v. Muller (1881) 7 
Q.B.D. 92, at p. 100. 

(/) Ballantyne v. Cramp (1923) 
129 L. T. 502, per McCardie, J., 
approving the statement in Benja- 
min on Sale, p. 747. In such a case 
the Statute of Limitation runs from 
the delivery of the final instalment; 
Ganesh Das Ishar Das v. Ram Nath 


(1928) 9 Lah. 148, 111 I. C. 498, 
(’28) A. L. 20. 

( g ) This was settled in 1805; 
Waddinfjton v. Oliver , 2 B. & P. 
N. R. 61, 9 R. R. G14. 

(/i) Oxendale v. Wetherell (1829) 
B. & C. 386, 33 R. R. 207, per 
Parke, J.; cf : Burn & Co. v. 
Morvi State (1926) 30 Cal. W. N. 
145, 90 I. C. 52, (’25) A. PC. 188. 

(i) Brandt v. Lawrence (1876) 1 
Q.B.D. 344, C. A. Here each 
instalment had to be separately 
paid for but the principle is the 
same. 

(j) Jackson v. Rotax Motor & 
Cycle Co. (1910) 2 K. B. 937, C.A. 


S. 38 
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S. 38 may reject the whole, if the seller can no longer make a 

delivery to satisfy the contract (k). 

Next, the contract may provide that each instalment 
shall be separately paid for. In this case the buyer must 
duly accept and pay for it (?), but the contract may still, 
from its nature, be entire (m ) : so that the seller’s failure to 
complete full delivery may amount to a total failure of con- 
sideration, and entitle the buyer to return all instalments 
that he has received and recover all sums that he has paid ; 
for when the consideration is entire, by failing partially it 
fails entirely (n). The buyer therefore is not, in such a case, 
relegated to a mere right to sue for damages (o). Conversely, 
the seller may insist on the buyer’s accepting the whole, and, 
on the buyer’s default, he may recover for the parts delivered. 

Severable contracts. — Lastly the contract may provide 
for delivery by instalments, and payment for each instalment, 
and be of such a nature that each delivery is really like a 
delivery under a separate contract, to be paid for separately. 
The seller must then deliver instalments according to the 
contract, and the buyer accept and pay for them (p), but in 
case of a failure by either party to fulfil his obligations in 
respect of one instalment, “ the parties may well be assumed 
to have contemplated a payment in damages rather than 

( k ) The seller in all these cases provision was intended to cover 
has the right to make a fresh both cases where damages properly 
tender if he can do so within the so called were recoverable, and 
contract time ; Borrownan v. Free cases where the breach consisted in 
(1878) 4 Q. B. D. 500, C.A. cf. British non-payment of the price of an 
& Beningtons , Ld. v. North Western instalment of the goods.” 

Cachar Tea Co. (1923) A. C. 48, at ( m ) For instance, a contract for 

p. 71, per Lord Sumner. the sale of a complicated machine, 

(l) Brandt v. Lawrence , supra , or a book brought out in parts, 

note (i); Workman Clark & Co., Ld. (n) Chanter v. Leese (1839) 5 
v. Lloyd Brazileno (1908) 1 K. B. M. & W. 698, at p. 702, 61 K.K. 
968, C. A. (action to recover the 548, 600, Ex. Ch. See also sections 
instalment price in a shipbuilding 7 and 8 and the notes thereto, 
contract). This is covered by the ( o ) There does not appear to e 

use of the word “compensation” any case expressly in point, but the 

in sub-section (2). See at p. 979, principle is clear, and perhaps e 
per Far well, L. J. “ It is particu- absence of authority is due to -the 
larly to be noticed that in this fact that no one has ventured o 
provision the term ‘ compensation ’ dispute it. The principle is era.- 
is used instead of the term bodied in s. 39 of the In lan 
* damages, ’ which is the usual Contract Act. 

correlative of the term “ breach,” (p) See, for instance, Howe v. 
the reason being, I think, that the Evans (1926) 134 L. T. 570. 
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a rescission of the whole contract” (q), for in such contracts 
the consideration is divided, and such a failure by either 
party amounts to but a partial failure of consideration, and 
therefore does not preclude him from insisting on the other 
party going on with the contract, subject to his obligation to 
pay “ compensation” for the partial breach (r). On the other 
hand, the breach may occur in such circumstances, or be of 
such a nature, as to amount to a repudiation of the contract 
entitling the other party to put an end to it pursuant to the 
provisions of section 39 of the Indian Contract Act ( 5 ) : and 
indeed such a breach is but a particular instance of the much 
wider principle laid down in that section. The rule of law is 
clear enough, “ where there is a contract in which there are 
two parties, each side having to do something, if you see that 
the failure to perform one part of it goes to the root of the 
contract, goes to the foundation of the whole, it is a good 
defence to say ‘ I am not going on to perform my part of it, 
when that which is the root of the whole and the substantial 
consideration for my performance is defeated by your 
misconduct’ ” (l) : the difficulty is in its application, and the 
sub-section declares that this must depend upon the parti- 
cular circumstances of each case. No hard and fast rule, 
therefore, can be laid down. 


Failure to pay for an instalment.— It does, however, 
appear from the cases that a mere refusal or failure by the 
buyer to pay for one or more instalments, unaccompanied 
by any other act, does not amount to a repudiation of the 
contract by the buyer (u). Even insolvency, by itself, 
does not entitle the seller to rescind (v), though he may 


( q ) See per Thesiger, L. J., in 
Reuter v. Seda (1879) 4 C.P.D., at 
p. 246. The parties may, needless 
to say, stipulate to the contrary ; 
Ebbw Vale Steel Co. v. Blaina 
Iron Co. (1901) 6 Com.Cas. 33, C.A. 

(r) As to the meaning of “ com- 
pensation” see note (/), p. 204 ante. 

(«) See Pollock and Mulla, 
pp. 280-291. 

(0 Per Lord Blackburn, Mersey 
Steel and Iron Co. v. Naylor Benzon 
& Co., (See next note), at p. 443. 

(u) Freeth v. Burr (1874) L. R. 
9 C. P.208; Mersey Steel dc Iron 


Co. v. Naylor Benzon <fc Co. (1884 
9 App. Gas. 434; Payzu Limited v 
Saunders (1919) 2 K. B. 581, C. A 
Steinbergerv. Atkinson & Co. (1915 
31 T. L. R. 110; Sooltan Chujid v 
Schiller ( 1878) 4 Cal. 252 ; Simson v 
Virayya (1886) 9 Mad. 359; Sundai 
Singh v. Krishna Mills Co. (1914 
Punj. Rec. No. 63, p. 214, 23 I.C. 91 
Still less does mere request foi 
extension of credit entitle the sellei 
to rescind; In re Phoenix Besseme\ 
Steel Co. (1876) 4 Ch. Div. 108, C.A. : 
Rash Behary Shalia v. Nrittayc 
Gopal Nundy (1906) 33 Cal. 477. 

(v) Cf . section 54 and notes thereto. 


S. 38 
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S. 38 refuse to deliver, unless he is paid for instalments already 

delivered, and receives cash for subsequent instalments (w). 
It is, however, a fact to be taken into consideration in deter- 
mining the question whether or not the buyer intends to carry 
out the contract further (x), in accordance with the general 
rule that in each case all the circumstances have to be consi- 
dered in determining whether there is evidence on which a jury 
may find that there has been a repudiation of the contract. 
So where a buyer of a quantity of straw, which was to be 
delivered in instalments and paid for on delivery said to the 
seller, in effect; “ You may bring your straw, but I will not pay 
you on delivery as under the contract I ought to do. I will 
always keep one bundle of straw in hand so as to have a check 
upon you” it was held he had shown an intention to repudiate 
the contract, and that the seller might treat it as at an end (y). 
Here the breach showed a prospective refusal to pay for any 
instalment according to the contract, and in any case where 
such a refusal can be inferred, the seller may treat the contract 
as rescinded : it will be more easy to infer it in cases 
of insolvency of the buyer than in others, and less easy in 
cases where the buyer is putting forward some ground in good 
faith for failing or refusing to pay. 


Failure to deliver or accept an instalment.— As 
regards the effect of the failure of the seller to deliver, and 
the buyer to accept , in whole or in part one or more instal- 
ments, no general rule can be laid down : and efforts to do so in 
the past have led to scarcely reconcilable decisions (z). The 
Act has laid down the true principle, that each case must be 
judged on its merits, and decisions on one set of circumstances 
are not of much assistance in other and different circumstances. 


( w ) See section 47 and notes 
thereto. 

(x) Ex parte Chalmers , L. R. 8 Ch. 
App. 289, 294 ; Bloomer v. Bernstein 
(1874) L. R. 9 C. P. 588; Mess v. 
Duffus (1901) 6 Com. Cas. 165. If 
the trustee or official assignee does 
not elect to complete the contract 
the seller may treat it as repudia- 
ted ; Ex parte Stapleton (1879) 10 
Ch. Div. 586 ; cf. Morgan v. Bain 
(1874) L. R. 10 C. P. 15. 

( y ) Withers v. Reynolds (1831) 


( 2 B. & Ad. 882, 36 R. R. 782 cf : 
Burn & Co. v. Morvi Slate (1926) 
30 Cal. W. N. 145, 90 I. C. 52, (’25) 
A. PC. 188. 

(z) Contrast, for instance, Uoare 
v. Rennie (1859) 5 H. & N. 19, 120 
R. R. 453, and Honck v. Muller 
(1881) 7 Q. B. D. 92, C. A. and 
cf : Volkart v. RutnaveluCheiti (1894) 
18 Mad. 63, with Jonassohn v. 
Young (1863) 4 B. & S. 296, 129 
R. R. 750, and Simpson v. Cnppm 
(1872) L. R. 8 Q. B. 14. 
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The question is in every ease whether the conduct of the party 
in default is such as to amount to an abandonment of the 
contract or a refusal to perform it, or, having regard to the 
circumstances and the nature of the transaction, “ to evince 
an intention not to be bound by the contract ” (a). It seems, 
however, with great submission, that the intention which is 
material is not that with which the contract is broken, but 
that with which it was made. Parties can undoubtedly make 
any term essential or non-essential ; they can provide that 
failure to perform it shall discharge the other party from any 
further duty of performance on his part, or shall not discharge 
him, but shall only entitle him to compensation in damages for 
the particular breach. Omission to make the intention clear 
in this respect is the cause of the difficulties, often considerable, 
which the Courts have to overcome in this class of cases. 


Effect of breach which amounts to repudiation. — 

Where the breach in fact amounts to a repudiation, the other 
party may, as provided by section 60, accept the repudiation 
and rescind, and bring his action for damages : and the party 
in default cannot rely on the fact that all conditions precedent 
have not been performed, for instance, that no further goods 
were tendered by the seller (6), nor turn round and say that if 
he had not repudiated, the other party would not have been 
in a position to carry out his contract. Thus, in a recent case, 
m which there was a contract for the sale of hatter’s fur, 
deliverable by instalments, the buyers accepted an instalment, 
though owing to some defects in the fur they might, if 
they had discovered the defects, Lave rejected it. Afterwards 
for reasons unconnected with the first instalment, they gave 
notice that they would not accept further deliveries, and no 
further deliveries were tendered by the sellers. It was held 
y Greer J., whose decision was affirmed by the Court of 
Appeal, that the defective delivery was, in the circumstances 
a severable breach, which would not have entitled the 
buyers to rescind the contract and refuse to accept further 
deliveries, and their conduct was a wrongful repudiation of 

+w ra * t LV therefore > no defence to the buyers to 

say that if they had not rep udiated, the sellers would have 

note (“r 9 CP *213*214* ^ ( p ? 5 /) 17 Q* 127. 85 R. R. 369; 

(6)Uvrv R -^ e p ^ 3 % 4 ; co. ut y v * (1850) 5 E - 


S. 38 
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s. 38 tendered in the next delivery fur of the same kind as that 

which they had delivered in the first instalment, and the 
buyers would have been entitled to reject it (c). 

But a breach in respect of one delivery may be evidence 
from which it can be properly inferred that similar breaches 
will be committed in relation to subsequent deliveries, so that 
the contract may be rescinded by the other party. The mere 
fact that the party in default contends that he is performing 
his contract and may in fact be intending to perform the 
remainder of it, will not suffice to deprive the other party of 
his right to rescind ( d ) : nor will the existence of a clause which 
frequently occurs in such contracts, that “ each delivery or 
shipment shall be treated as a separate contract, and the 
failure to give or to take any delivery or shipment shall not 
cancel the contract as to future deliveries or shipments ” (e). 

Instalments not specified. — Sub-section (2) in terms 
deals only with cases where the instalments are “stated,” 
but the principle is the same in cases where they are not 
specified (/): though in the latter case a further question may 
arise whether any given instalment is sufficient to be a 
substantial performance of the contract. This again is a 
pure question of fact (g). 

Breach in respect of one instalment discharges 
contract with respect to that instalment.— The effect of 
a breach by either party in making or taking delivery of an 
instalment is to discharge the contract to that extent, subject 
to the defaulting party’s liability to pay damages. Its delivery 
cannot afterwards be enforced or demanded (h). 

(c) Taylor v. Oakes , Roncoroni & (/) See Coddington v. Paleologo 

Co. (1922) 127 L. T. 267, C. A. (1867) L. R. 2 Ex. 193, at p. 197; 

In this case there was considerable Reuter v. Sala (1879) 4 C.r.u. Zd, 
discussion of the case of Braithwaite C.A.; Jackson v. Rotaz Motor 

v. Foreign Hardwood Co. (1905) Cycle Co. (1910) 2 K. B. 937, O. A. 

2 K. B. 543, C. A., as to which see ( g ) For illustrations see Bar- 
notes to s. 60, but Taylor's case does ninghayn v. Smith (1874) 31 L. T. 
not depend upon the correctness 540 ; Calaminus v. Dowlais Iron Co. 
of the decision in Braithwaite' s case (1878) 47 L. J. Q. B. 575. 
and is clearly 'right in principle. (h) Simpson v. Crippin (1872) 

( d ) Millars' Karri & Jarrah Co. v. L. R. 8 Q. B. 14. Compare Ireland 
Weddel db Co. (1908) 100 L. T. 128. v . Merryton Coal Co. (1894) 21 S. O. 

(c) Robert A. Munro & Co. v. 989 (buyer must buy in agamst the 
Meyer { 1930)2 K. B. 312, at p. 332. seller on his separate breach). 
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39 . (1) Where, in pursuance of a contract of 

Delivery to sa ^ e ’ the seller is authorised or required 
carrier or whar- to send the goods to the buyer, de ivery 
Cnner. G f the goods to a carrier, whether 

named by the buyer or not, for the purpose of 
transmission to the buyer, or delivery of the goods 
to a wharfinger for safe custody, is prima facie 

deemed to be a delivery of the goods to the 
buyer. 


(2) Unless otherwise authorised by the buyer, 
the seller shall make such contract with the carrier 
or wharfinger on behalf of the buyer as may be 
reasonable having regard to the nature of the goods 
and the other circumstances of the case. If the 
seller omits so to do, and the goods are lost or damaged 
in course of transit or whilst in the custody of the 
wharfinger, the buyer may decline to treat the deli- 
very to the carrier or wharfinger as a delivery 

to himself, or may hold the seller responsible in 
damages. 

(3) Unless otherwise agreed, where goods are 

sent by the seller to the buyer by a route in vol vino- 

sea transit, in circumstances in which it is usual to 

insure, the seller shall give such notice to the buyer 

as may enable him to insure them during their sea 

transit, and if the seller fails so to do, the goods 

shall be deemed to be at his risk during such sea 
transit. 


Examples.— The section may be illustrated by the 
following examples: — : 

a n . TllC bu r r lmn 8 near Bristol ordered goods of the 
Tho'sell r C Se ?\ ;° m L ? ndon b y an y conveyance for Bristol. 

that tU * u* L 8 ° 0dS to a Wharf Where he was informed 

that they would be conveyed to Bristol by the ship “ Com- 
merce and accordingly notified the buyer that they would 
be sent by that ship. That sUp, however, was fully ladeland! 


S. 39 
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S. 39 unknown to the seller, the goods were sent by another ship 

and were subsequently lost. The buyer was liable to pay the 
price of the goods (i). 


(2) The seller sent goods by a carrier who notoriously 
professed not to answer for goods worth more than £5 unless 
specially entered and paid for. The seller omitted to make 
any special entry and the goods never reached the buyer. 
The seller failed to recover the price in an action for goods 
sold and delivered (j). 

Delivery to wharfinger or carrier. — In England it 

has been for more than a century “ a proposition as well 
settled as any in law that, if a tradesman order goods to be 
sent by a carrier, though he does not name any particular 
carrier, the moment the goods are delivered to the carrier 
it operates as a delivery to the purchaser” (k) and the Act 
applies the same rule to delivery to a wharfinger, as did 
section 91 of the Indian Contract Act, which sub-section 
(1) of this section replaces. As has been seen already (i l ), 
delivery to the carrier will, unless the seller reserves 
the right of disposal, pass the property in the goods to 
the buyer : and the general result of delivery to the carrier or 
wharfinger is that the goods are then at the buyer’s risk, the 
carrier or wharfinger is his agent, and he alone may sue the 
latter for damages done by him to the goods, or failure to 
deliver them. The carrier, shortly, is the buyer’s agent to 
receive the goods, and delivery to him accordingly constitutes 
a receipt within the meaning of the Statute of Frauds, 
but though he is the buyer’s agent to receive, he is not his 
agent to accept the goods (m). The rule, however, is a prima 
facie rule, and may be modified by express contract (n). 

The sub-section must be read subject to sections 50-52, 
as regards an unpaid seller’s rights to stop the goods in transit. 


( i ) Cooke v. Ludlow ( 1806 ) 2 
B. & P. N. R. 119. 

(j) Clarke v. Hutchins (1811) 14 
East, 475, 13 R. R. 283. 

(&) Dutton v. Solomonson (1803) 
3B.&P. 582, 7 R. R. 883. 

(l) See s. 23 (2). 

(m) Blackburn on sale, p. 17. 

(n) See Dunlop v. Lambert (1839) 
6 Cl. &Fin. 600, at pp. 620, 621, per 


Lord Chelmsford, 49 R. R- 143 ; 
Calcutta Co. v. De Mattos (1863) 3l 
L. J. Q. B. 322, at 328, per Black- 
burn, J., 139 R. R. 752. Sadasook 
Kothari v. Chaiiram Eambilasn 
(1925) 29 Cal. W. N. 808, 88 I. C. 
910, (’26) A. C. 218 (“delivery free 
at buyer’s mill by rail or steamer or 
flat.” Placing the goods on the flat 
was held not to be a delivery to the 

buyer). 
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Duty of seller on delivering goods to a carrier.— 

Sub-section (2) is in the nature of a proviso to the previous 
sub-section, but the qualification to the general rule which it 
embodies may be regarded as old as the general rule itself, 
for in 1811 the Court of King’s Bench treated as unquestionable 
law the proposition that it “ was the (seller’s) duty to do 
whatever was necessary to secure the responsibility of the 
carriers for the safe delivery of the goods, and to put them into 
such a course of conveyance as that in the case of a loss the 
(buyer) might have his indemnity against the carriers” (o). 

Under this sub-section the buyer may apparently treat 
the delivery to the carrier as an invalid or valid delivery 
to himself, and in the latter case hold the seller liable for 
damages for his breach of duty. This appears to be an 
extension of section 91 of the Indian Contract Act. 

The sub-seotion provides more dearly than did that 

section for the oase of the buyer authorizing a different 

procedure by the seller : but even under that seotion it was 

held that, if the buyer arranged that valuable goods should 

be sent by the seller at “ owner’s risk,” the property passed 

to the buyer on delivery to the railway company (j i). Under 

this sub-seotion no argument to the contrary oould be 
advanoed. 


earners.— In India the followin' 
requirements are established by general legislation : 

Under section 3 of the Common Carriers Act III of 1865 
no carrier is liable for loss of certain goods above Rs. 100 ii 
value, unless the person delivering the goods shall have ex 
pressly declared the value and description thereof. Similarly 
under sections 72 and 73 of the Indian Railways Act IX o 
1890 no radway company is liable to pay more than £ 
specified value for the loss or destruction of certain animals 
unless the person delivering the animals should have declarec 

n7^‘ f t0 ° f , a lligher value - Accordingly, consignor: 
eglecting to make the required declarations do so at the 

peril of losing their right to recover the price from the buyei 
tu e goods miscarry. J 

(o) Clarke v. 


i ~ Hutchins supra, 
example (2). The plaintiff was 
non-suited at the trial, and the 
Coiut would not even grant a rule 
nist to set aside the non-suit 


(p) Alagappa Chetty & Co. v. Boo] j 
chand Chabildass & Son (1929) 5 

Mad. L. J. 110, 117 I. C. 136, (’21 
A. M. 685, 
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section must be read as a proviso to sub-section (1), but its 
exact scope is not very clear. It obviously does not apply 
to a c. i. f. contract, under which it is the obligation of the 
seller to effect the insurance, nor to an ex-ship contract, as in 
that case the buyer has no insurable interest in the goods while 
at sea. Nor before the English Act was it ever thought or 
contended that the seller under a contract to sell goods f. o. b. 
was under any obligation to the buyer to give such notice to the 
buyer as to enable him to insure the goods, under peril of 
finding that the goods were at his risk, so that, presumably, 
he might fail to recover the price if they were lost. The sub- 
section, in fact, which reproduces section 32 (3) of the English 
Act, lays down a rule of Scots law, which had no application 
or counterpart in English law : and the English Act had been 
in operation for nearly twenty years before a case arose in 
which the Courts had to consider this sub-section. 


In that case (q) the contract, dated June 27th, 1912, was 
for the sale of 200 bags of rice f.o.b. Antwerp, to be shipped 
as required by the buyers. The buyers on August 9th sent the 
sellers instructions to ship the rice for Odessa and to pay the 
freight on their account, leaving it to the sellers to select 
the ship. They shipped it on August 24th, but the ship 
stranded and was lost on August 25th. The buyers knew 
nothing of the shipment until August 29th, when the bill of 
lading was tendered to them. They refused to pay the price, 
and when sued by the sellers (r), relied upon the sub- 
section. Bailhache, J., before whom the case was tried, 
held that the sub-section did not apply to a f.o.b. contract 
and gave judgment in favour of the sellers. On appeal the 
Court of Appeal were divided in opinion : Vaughan Williams, 
L.J., holding that the sub-section applied and the sellers 
had not given such notice as to enable the buyers to insure . 
Buckley, L. J., that the sub-section applied, but the buyers had 
sufficient information to enable them to insure, so there was 
no obligation on the sellers to give notice; and in any case the 
contract itself was sufficient notice : Hamilton, L. J., that the 


(q) Wimble Sons Co. v. Rosen- 
berg <Sc Sons (1913) 1 K. B. 279, 
(1913) 3 K. B. 743, C.A. 

(r) The plaintiffs in fact were 


brokers for the seller, a foreign 
principal in Antwerp, but it wa* 
agreed that they should be treated 
as sellers. 
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sub-section did not apply to a f.o.b. contract, and if it did the 
contract itself gave sufficient notice. A later attempt by a 
buyer under a f.o.b. contract to rely on the section also 
failed, on the ground that he had sufficient material to 
enable him to insure (s). 

As regards the Scottish cases, as pointed out by Hamilton, 
L. J. (t), many are decided on the relationship of principal 
and agent, and none is decided on f.o.b. contracts in terms : 
and in all the facts stated are consistent with the goods having 
been sent on the terms of carriage forward, or freight payable 
on delivery, or with the sender charging prepaid freight to the 
receiver in account : and in those which deal with contracts of 
sale, the seller’s obligation to send the goods arises not on the 
sale itself, but only incidentally to it, as part of a simultaneous 
mandate given by the buyer to the seller. There are therefore 
contracts to which the section can apply, even if it were 
ultimately held not to apply to a f.o.b. contract. As the law 
at present stands in England, however, it must be taken that 
the sub-section imposes on the seller in such cases an onerous 
obligation which did not exist at common law, though 
hitherto the buyer has not been able to take advantage of it. 

Contracts involving sea transit.— The usual contracts 
of sale which involve the carriage of goods by sea are three, 
narnel} , c.i.f., f.o.b. and ex-ship : and it will be convenient 
here to indicate the leading characteristics of each. The 
parties may in any given case vary the usual terms of such 
contracts or add others to them, or incorporate in one form of 
contract terms which are usually only found in another (u). 
It is therefore only possible to deal with the main features of 
tiese dine rent contracts in their most common form. 


The c.i.f. contract. — This contract is a contract for tl 
sale of goods at a price which covers cost, insurance ar 

1 re i gnt, and unless otherwise expressed is a contract for tl 
sale of goods to be carried by sea ( v ). 

Under such a contract “ the seller in the absence of ar 
special provisions to the contr ary is bound by his contract 

( o\ \ 7 7. a* I — - 


(s) Northern Steel <fe Hardware 

y- ’ { ohn Ba ‘t <fc Co. (London), 
Ltd. (1917)33T.L.R. 516, C.A. 

(() (1913) 3 K. B„ at p. 762. 


(n) See for instance The Parchim | Symons <Sc Co.^iofl) 2 K.B!'348?a 


(1918) A. C. 157, where the contra 
was something between a c.i 
and f.o.b. contract. 

(v) L. Sutro Co. v. Heilb 


S. 39 
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do six things. First to make out an invoice of the goods sold. 
Second, to ship at the port of shipment goods of the description 
contained in the contract (w). Third, to procure a contract 
of affreightment under which the goods will be delivered at the 
destination contemplated by the contract (x). Fourth, to 
arrange for an insurance upon the terms current in the 
trade (y) which will be available for the benefit of the buyer. 
Fifthly, with all reasonable dispatch (z) to send forward and 
tender to the buyer these shipping documents, namely, 
the invoice (a), bill of lading and policy of assurance (b), 


(w) This includes the duty to ship 
goods of the contractual quantity 
and within the time stipulated by 
the contract, if a time be specified ; 
Landauer da Co. v. Craven da Speed- 
ing Bros. (1912) 2 K. B. 94; 

Harland da Wolff v. Bur stall (1901) 
6 Com. Cas. 113, 84 L. T. 324. 

( X ) Cf. Lecky v. Ogilvy (1897) 
3 Com. Cas. 29, C A. (a case where the 
wrong Tripoli was made the port 
of destination). If the contractual 
destination is, e.g., a wharf, the 
seller must procure a contract for 
delivery at that wharf, and 
so include any necessary lighterage 
charges as well as the ocean freight; 
Acme Wood Co. v. Sutherland 
lnnes Co. (1904) 9 Com. Cas. 170. 

( y ) The seller, therefore, is not 
bound to insure against war risks, 
and the policy may therefore 
properly include the f.c. & s. clause. 
Groom , Ltd. v. Barber (1915) 1 K. B. 
316;Weis dt Co.,Ld.\.Crddit Colonial 
et Commercial ( Antwerp ) (1916) 1 
K. B. 346 ; Law and Bonar Ld. v. 
British American Tobacco Co. (1916) 
2 K. B. 605. In the first men- 
tioned case a term in the contract 
“war risk for buyer’s account” 
was held to mean that war risk was 
the concern of the buyer alone, 
not that the seller must insure 
against it at the buyer’s expense. 
The seller must insure for an amount 
which reasonably represents the 
value of the goods at the port of 
shipment, but not necessarily at 
the port of destination ; Tamvaco 
y. Lucas (1861) 1 B. & S. 185, 
124 R. R. 517. 


( z ) i.e., after shipment ; San- 
ders Bros. v. Maclean da Co. (1883) 
11 Q. B. D. 327, C. A.; Groom v. 
Barber, supra. 

(a) The invoice is made out 

debiting the consignee with the 
agreed price (or the actual cost and 
commission, with the premiums of 
insurance and the freight, as the 
case may be) and giving him credit 
for the amount of the freight which 
he will have to pay to the shipowner 
on actual delivery ; Ireland v. 
Livingstone (1872) L. R. 5 H. L. 
395, 406; Biddell Bros. v. E. 
Clemens Horst (1911) 1 K. B. 

214, 220. If the invoice includes 
items not properly chargeable, 
the documents are not in order, 
and the buyer may reject them ; 
M. B. Mehta da Co. v. Joseph 
Heureux (1924) 48 Bom. 531, 80 I* 

C. 766, (’24) A. B. 422. 

(b) A broker’s cover note or 
certificate of insurance is not 
sufficient; Wilson Holgate <k Co. v. 
Belgian Grain Co. (1920) 2 K. B. 1; 

Diamond Alkali Export Corporation 

v. Bourgeois (1921) 3 K. ' ItoS 
Scott v. Barclays Bank (19 zd) 
2 K. B. 1, C. A., and the policy must 
cover only the goods mentioned in 
the invoice and bill of lading , 
Manbre Saccharine Co. v. Corn 
Products Co. (1919) 1 K. B. 198, 
205. If the buyer accepts a 
certificate, the seller impliedly 
warrants the truth of the s ^ e 
ments contained in it, and under- 
takes to produce the policy ; 
Harper da Co. v. Mackechnte da to. 

(1925) 2 K. B. 423. 
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delivery of which to the buyer is symbolical of delivery of the S. 39 
goods purchased, placing the same at the buyer’s risk and 

entitling the seller to payment of their price 

If no place be named in the c.i.f. contract for the tender of 
the shipping documents, they must prima facie be tendered at 
the residence or place of business of the buyer ”(c). 

As regards the bill of lading, it must be in such form that 
the buyer may not only be able to obtain possession of the 
goods on arrival but also to recover according to its terms from 
the carrier for loss or damage occurring at any stage of the 
transit. It must therefore cover the whole transit of the goods 
from the port of shipment to the port of arrival (d). Further 
it must be procured on shipment (allowing a reasonable 
latitude) (e), be correctly dated (/) and be for the contractual 
quantity of the goods ( g ). Apart from express agreement, 
a delivery order or ship’s release will not suffice as a substitute 
for the bill of lading ( h ) and it is at least doubtful whether 
a bill of lading in the form which is coming more into vogue 

received for shipment on board ” instead of “shipped 

on board ” is a valid shipping document (i). Even if 

it is, and the contract provides for shipment by a certain 
date, this provision must be strictly complied with ( j ). 

(c) Lord Atkinson, Johnson v. 

Taylor Bros. d Co ., Ltd. (1920) 

A. C. 144. As to Indian Cases, 
see Steel Brothers d Co., Ld. v. 

Daijal Khatao d Co. (1923) 47 
Bom. 924, 87 I. C. 67, (’24) A. B. 

247; Bubby Hurry d Co. v. M. 

Hertz d Co., Ld. (1923) 4 Lah. 215, 

73 I. C. 421, (’23) A.L. 541. 

(d) Hansson v. Hamel d Ilorley 
Ltd. (1922) 2 A. C. 36. 

(e) Landauer < fc Co. v. Craven d 
Speeding Bros. (1912)2 K. B. 94; 

Foreman d Ellams, Ltd. v. Black- 
burn (1928) 2 K. B. 60. 

(/) Finlay d Co. v. Kwik Hoo 
Tong (1929) 1 K. B. 400, C. A. 

(i/) In re Keighley Maxted d Bryan 
f Co. (1894) 70 L. T. 155, C. A. ; 

Libau Wood Co. v. H. Smith d 
Soivs, Ltd. (1930) 37 LI. L. R. 

29o. 

(h) Heilbut Symons v. Harvey 


(1922) 12 LI. L. R. 455. 

(0 Diamond Alkali Export Cor- 
poration v. Bourgeois (1921) 3 K. B. 
443 ; Malmberg v. Evans (1924) 30 
Com. Cas. 107. But see Weis v. 
Produce Brokers Co. (1921) 7 LI. 
L. R. 211, C. A. “Received for 
shipment ” would seem to be 
recognized as a good bill of lading 
by the Carriage of Goods by Sea 
Act, 1924, (14 & 15 Geo. 5 c. 22) 
for it expressly provides by Article 
III, rule 7, that the shipper may 
demand a “ shipped ” bill of lading j 
cf. Marlborough Hill (Ship) v. 
Cowan d Sons (1921) 1 A. C. 444* 
P. C. This unsatisfactory position 
illustrates the difficulty found by 
the law in accommodating itself 
to changes in mercantile usage. 

(j) Suzuki v. Burgelt d Newsum 
(1922) 10 LI. L. R. 223. 
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It will be seen, therefore, that it is an essential part of 
the contract that the seller should tender the documents. 
If he does not do so, he fails to perform his contract and 
cannot enforce it ( k ). On the other hand if he does do so, 
the buyer s obligation is to take them up and, on his taking 
them up, he is bound to pay the price according to the 
terms of the contract ; and he is not discharged from the 
one obligation or the other by reason of the fact that the 
goods are lost or for some other reason cannot be delivered, 
or that he has not had an opportunity of examining them ( l ). 
And although it may be necessary for the seller, in order 
that he may so fulfil his contract by tendering the docu- 
ments, himself to ship the goods and effect the contract of 
affreightment and insurance, this is not always the case. 
He may, for instance, buy documents for goods already 
afloat, and tender them, and the buyer will be equally bound 
to accept them and pay the price as if the seller had himself 
shipped the goods (m). The buyer may justify his refusal 
to take up the documents, though otherwise valid, if further 


(&) Orient Co. v. Brekke dk Howlid 
(1913) 1 K. B. 531 ; Happe v. 
Manasseh (1915) 32 T. L. R. 112, C. 
A.; In re Denbigh Cowan dk Co. and 
Atcherley dk Co. (1921)125 L.T. 389, 
90 L. J. K. B. 836, C. A. cf : Bendit 
v. Prudhomme (1924) 48 Mad. 538, 
546, 551, 87 I.C. 681, (’25) A.M. 626. 

(/) Weis dk Co., Ld. v. Cridit 
Colonial et Commercial (Antwerp) 
(1916) 1 K. B. 346 ; Manbre Saccha- 
rine Co. v. Corn Products Co. (1919) 
1 K. B. 198; Biddell Bros. v. 
E. Clemens Horst Co. (1912) A. C. 18, 
affirming the dissenting judgment 
of Kennedy, L.J., in the Court of 
Appeal (1911) 1 K. B. 934; 

Mohanlal Kashinath v. Krishna 
Premji dk Co. (1928) 30 Bom. L. R. 
415, 109 I. C. 470, (’28) A. B. 170. 

(m) In this connexion, the learned 
editors of the 13th edition of 
Scrutton on Charterparties, ask the 
question (p. 201): “ In holding that 
the seller breaks his contract by 
failing to ship the goods (Johnson v. 
Taylor Bros, dk Co., supra, note (c) 
did the House of Lords sufficiently 
distinguish between performance of 
the contract and the doing of 


something which is or may be a 
necessary step towards ability to 
perform the contract?” The actual 
decision in that case, namely, that 
the seller, if a foreigner resident 
out of the jurisdiction, cannot bo 
sued in the English courts for breach 
of a c.i.f. contract when the goods 
were to be shipped in a foreign 
port and the documents tendered 
in England, if he has failed to ship 
the goods and consequently failed to 
tender the documents, does not affect 
India, and as regards England has 
been rendered obsolete by a slight 
addition to R. S. C. O. XI, rule 1 (e). 
It is clear that where the buyer’s 
claim is for non-delivery, the date 
at which the documents ought to 
have been tendered is the date for 
calculating the damages ; C. Sharpe 
d : Co. v. Nosawa dk Co. (1917) 2 K.B. 
814. Where however the goods 
have been shipped, and the buyer 
is suing for damages because they 
were not in accordance with the 
contract, the place of shipment 
is the place where the breach 
occurred; Crozier dk Co. v. Auerbach 
(1908) 2 K. B. 161, C. A. 
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performance of the contract involves dealings with an enemy (n) 
or by showing that the documents, though apparently in order, 
are really not so, for instance that the bill of lading is not cor- 
rectly dated and if it bore its correct date would be an invalid 
document (o), or perhaps by proving that the goods shipped 
were not in accordance with the contract, though this does not 
appear from the documents themselves (p). Otherwise be 
must take up the documents and pay the price, though this 
will not preclude him from rejecting the goods and recovering 
the price if it be found on arrival that they are not in 
accordance with the contract (q). 

Accordingly “ the best way of approaching the considera- 
tion of all questions on c.i.f. sales is to realize that this form 
of the sale of goods is one to be performed by the delivery of 
documents representing the goods, i.e., of documents giving 
the right to have the goods delivered or the possible right, 
if they are lost or damaged, of recovering their value from 
the shipowner or from underwriters (r). 

“It results from this that various rules in the Sale of Goods 

Act, which is primarily drafted in relation to the sale and 

delivery of goods on land, can only be applied to c.i.f. sales 

mutatis mutandis . And there may be cases in which the buyer 

must pay the full price for delivery of the documents, though 

he can get nothing out of them, and though in any intelligible 

sense no property in the goods can ever pass to him, i.e., if the 

goods have been lost by a peril excepted by the bill of lading 

and by a peril not insured by the policy, the bill of lading 

and the policy yet being in the proper commercial form called 
lor by the contract ” (s). 


(») Duncan Fox &• Co. 
‘Schrempft Bonke (1915) 3 K. 
355, 0. A. ; Arnhold Karberg & Co 

n ofiPA* i ?T een ’ J our (lain < 

(1916) 1 K. B. 495, C.A. ; Mars. 

* Co * v * ^ag me hand (1910) 
Bom 473, 37 I.C. 644 - contr, 
Motishaw <fe Co. V. The Mercan 

■,Tre' S (l917 > 41 Bom. 5' 

PI, 33 C 5.33 6 9 8 ’ Cf - POU0CU & MU 

Kf itf* £? * 

( P ) This was assumed to be t 
°? se m Canada Atlantic G 
Export Co. v. Eilera (1929) 


Com. Cas. 90. 

(7) Biddell Bros. v. E. Clemens 
Horst Co. (191 1) 1 K. B., at p. 900. 

(r) It therefore does not matter 
very much whether the contract is 
called a contract for the sale of 
documents relating to goods or a 
contract for the sale of goods to be 
performed by the delivery of 
documents. 

(s) Scrutton on Charterparties, 
8th edition, p. 167 (see 13th 
edition, pp. 200, 201) quoted with 
approval by McCardie, J., in Manbre 
Saccharine Company v. Corn Products 
Co. (1919) 1 K.B., at pp. 202-203. 
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The question therefore when exactly the property in the 
goods passes is (at any rate outside the law of Prize) somewhat 
academic and there is no positive decision on the point. It 
is clear that it does not pass until the documents have been 
taken up by the buyer (t) and the seller therefore can only 
claim damages for breach of contract and not the price if the 
buyer refuses to take them up ( u ). Again, if the provisions of 
section 25 of the Act are applicable, the property does not 
pass unless the conditions imposed by the seller on delivering 
the documents are fulfilled, and on the buyer’s failure to 
perform the condition the seller is entitled to the return of the 
documents (u). But when the documents are duly accepted 
and the price duly paid by the buyer, it is open to question 
whether the property passes subject to its being re- vested in 
the seller, if it be discovered on examination of the goods 
after their arrival that they are not in conformity with the 
contract, and are thereupon rejected by the buyer, or whether 
it remains in the seller until the buyer has had an opportunity 
of examining the goods, and passes on his accepting them (w). 
Since, however, the buyer has the right to examine and reject 
the goods, as in other cases, and may lose this right if he does 
any act in relation to the goods, as by re-selling them, which is 
inconsistent with the ownership of the seller, the question 
of the time when the property in the goods passes, after the 
documents are taken up and the price paid, is not of much 
practical importance. 


F.o.b. contract. — This is a contract for the sale of goods 
to be delivered free on board a ship. The buyer therefore 
must name a ship upon which they are to be delivered and the 
seller must put them safely on board, pay the charge of doing 


(0 See The Miramichi (1915) 
P. 71. 


(u) Stein Forbes & Co. v. County 
Tailoring Co ., 115 L. T. 215, see 
s. 65 ; Mohanlal Kashinath v. 
Krishna Premji <k Co. (1928) 30 
Bom. L. R. 415, 109 I. C. 470, (’28) 
A. B. 170. The dictum of Broadway, 
J., in Bal Kishan-Basheshar Nath v. 


Fazal Elahi (1927) 8 Lah. 173, 177, 
102 I. C. 807, (’27) A. L. 391, that 
“taken as a broad proposition .. in 
the case of c.i.f. contracts the pro- 
perty in the goods may be said 


to pass as soon as they are shipped ’ 
can scarcely be supported. 

( v ) M. B. Mehta <Sc Co. v. 

Joseph Htureux (1924) 48 Bom. 

531, 80 1. C. 766, (’24) A. B. 422; 
Bank of Morvi, Ltd. v. Bwrlein 
Bros. (1923) 48 Bom. 374, 79 I. C. 
1012, (’24) A. B. 325. 

(w) See Hardy & Co. v. Hiller ns 
& Fowler (1923) 2 K. B. 490, C.A. 
set out post , p. 228. For a full 
discussion of the c.i.f contract the 
reader is referred to the work of His 
Honour Judge A. R. Kennedy, K. C. 
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so and for the buyer's protection give possession of them to 
the ship only upon the terms of a reasonable and ordinary bill 
of lading or other contract of carriage. There the contractual 
liability of the seller as seller ceases and the delivery to the 
buyer is complete as far as he is concerned (#). The goods 
are then at the risk of the buyer, he is responsible for the freight, 
and subject to the seller reserving the right of disposal, the 
property passes to the buyer (y) : and even if, as sometimes 
happens, the goods are not specific or ascertained when put on 
board, as when they are part of a larger quantity, the price 
being payable against the bill of lading, they are still at the risk 
of the buyer and he has an insurable interest in them, and must 
pay the price on presentment of the bill of lading even if the 
goods have been lost (2). 

The buyer is not entitled to demand delivery in any other 
manner than on board ship (a), and conversely if the buyer fails 
to name a ship, the sellers only remedy is to sue for damages 
for breach of contract; he cannot sue for the price (b). To 
put it in another way, the condition that the goods should be 
put on board is a condition which operates in favour of both 
parties and cannot be waived by either as if it were a condition 
inserted for his benefit only. If a port is named, the same 
rule applies (c). 

Although the place for examination is usually the place of 
delivery, there is no rule that the goods must be examined on 
or before shipment, which may often be impracticable ( d ). 


(*) Wimble Sons Co. v. 

Rosenberg & Sons (1913)3 K. B. 743, 
756-757, per Hamilton, L.J., J. J. 
Cunningham , Ltd. v. Robert A. 
Munro <L Co., Ltd. (1922) 28 Com. 
Cas. 42, 45. The seller, therefore, 
is under no obligation to obtain a 
licence to export the goods if such a 
licence be necessary ; H. C. Brandt 

Co. v. H. N. Morris d, Co. (1917) 
2 K. B. 784, C.A. 

(y) Browne v. Hare ( 1858) 3 H. & N. 
484, 4 H. & N. 822,117 R.R. 811,118 
R.R. 786, Ex. Ch; Alexander v. Gard- 
ner (1835) 1 Bing. N. C. 671,41 R.R. 
651. In this case the price was to 
be paid by bill at two months from 
the landing of the goods, but this 
was held not to be a condition of 
payment but merely a provision 


fixing the time of payment, which 
therefore was two months after the 
goods ought in the ordinary course 
to have arrived ; cf. Fragano v. 
Long (1825) 4 B. & C. 219, 28 R. 
R. 226. 

(z) Slock v. Inglis (1889) 12 Q.B.D. 
564, C.A. aff’d. 10 App. Cas. 263. 

(a) Wackerbarth v. Masson (1812) 
3 Camp. 270; Maine Spinning Co. 
v. Sutcliffe & Co. (1917) 23 Com. 
Cas. 216. 

(b) Colley v. Overseas Exporters 
(1921) 3 K. B. 302. See note to s. 55. 

(c) Dayton Price <L Co. v. 
Rokomotollah (1925) 29 Cal. W. N. 
422, 86 I. C. 571, (’25) A. C. 609. 

(d) See notes to s. 41. As to 
stoppage in transit see sections 50- 
52 and notes thereto. 
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Sale ex ship. The incident of a sale of goods ex ship 

rt . 1 1 « a _ ^ when delivering the judgment 

of the Judicial Committee of the Privy Council in a case which 
raised questions of insurance law (e). 

The contract in that case was for the sale of “ 200 tons of 
Indian first class teak squares at Es. 175 per ton ex ship. 

Shipment November-December at the rate of 100 tons monthly. 

Payment cash against documents. ” 144 logs out of a parcel of 
382 shipped on board at Colombo constituted the first 
instalment of this contract, but after being discharged over 
the side of the ship, were lost in a gale. It was common 
ground that at that time they had been paid for and were 
the property of the buyers. 

The sellers had insured the whole parcel of 382 pieces “ as 
well in his or their own name as for and in the name or names 
of all and every person or persons to whom the same doth, 
may or shall appertain in part or in all,” and the policy covered 
“ all risk of craft and/or raft from land to land.” The buyer 
claimed the right to sue on this policy, and in holding that he 
had no such right the Court said (/) : — 

“ Two suggestions were made in argument : one was 
that ‘ against documents ’ means in the language of commerce 
against a policy of insurance and sundry other documents ; 
the other, that an obligation binding the sellers to insure on 
the buyer’s behalf, might be inferred because the effect of the 
contract was to require payment not merely against goods 
delivered ex ship in a state corresponding to the contract 
description, but also against documents representing the 
goods, even though, through sea perils, they were no longer 
in a state corresponding to the contract description. 

“ The first point fails because there is no evidence to show 
that the word ‘ documents 9 in such a connexion includes 
a policy of insurance. A contract of sale, at a price c. f. and i., 
is so well understood that no proof is needed that one of the 
documents which it contemplates is a policy. It may be that, 
detached from any context, the mere expression 4 shipping 
documents 9 would suggest that one of them is a policy. When, 

( e ) Yangtsze Insurance Associa- I A. C. 585, P.C. 
tion. Ltd. v. Lukmanjee (1918) j (/) lb., pp. 588-90. 
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however, the expression is found in a contract, and there is S. 39 
nothing but the language of the contract to determine its 
meaning, it must be construed as meaning such documents 
as are appropriate to the contract. In the case of a sale 4 ex 
ship,’ the seller has to cause delivery to be made to the buyer 
from a ship which has arrived at the port of delivery and has 
reached a place therein, which is usual for the delivery of goods 
of the kind in question. The seller has therefore to pay the 
freight, or otherwise to release the shipowner's lien and to 
furnish the buyer with an effectual direction to the ship to 
deliver. Till this is done the buyer is not boimd to pay 
for the goods. Till this is done he may have an insurable 
interest in profits, but none that can correctly bo described 
as an interest 4 upon goods,’ nor any interest which the seller, 
as seller, is bound to insure for him. If the seller insures, 
he does so for his own purposes and of his own motion. 

“ Again, the mere documents do not take the place of 
the goods under such a contract. They are not the subject- 
matter of the sale. If an endorsed bill of lading is delivered 
to the buyer, it is given as a delivery order and not with any 
intention of making him a party liable upon it, or of vesting 
him with the property in the goods by the mere delivery of the 
document. As the goods are not at the buyer’s risk during 
the voyage, there is nothing from which to infer an obli- 
gation on the seller, and therefore an intention on his part, 
to effect an insurance on the buyer’s behalf. 

“ It was said that ‘cash against documents,’ first of all, 
implied some document other than a delivery order because 
of the use of the plural, and, secondly, must have reference 
to the risks of the voyage so as to make the contract analogous 
to a c. f. and i. sale, since if ‘ documents ’ only meant ‘ deli- 
very of the goods’ this would be implied by law. The answer 
seems to be, on the first point, that the plural ‘documents’ 
would be satisfied either by two delivery orders, one for each 
shipment, or by two documents, a delivery order and a receipt 

f ° r t f ( V rei g ht ’ m the case of each shipment. On the second 
point there is nothing surprising if such a contract is found 

to express something which the law would imply, and certainly 
there is nothing in it to compel a Court to give simple and well- 
known words a meaning which does not belong to them, and 
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39, 40 


which does belong to other words or letters equally well-known 
though not so simple. In truth, however, ‘cash against 
documents/ does carry the matter beyond ‘ cash on delivery/ 
that is, delivery of the goods, for it imports a convenient 
mercantile way of effecting the same object without the 
inconvenience of a payment at or contemporaneous with the 
discharge overside. It was admitted that payment could 
not be demanded, even ‘against documents/ till the ship 
had arrived with the goods. The provision enables payment 
to be made in a counting-house and in the ordinary course of 
business, without reference to the precise stage which the 
process of tumbling the logs into the water may happen to 
have reached.” 


40. Where the seller of goods agrees to deliver 

Risk where them at his own risk at a place other 
goods are "deS than that where they are when sold, 
vered at a distant the buyer shall, nevertheless, unless 

place * otherwise agreed, take any risk of 

deterioration in the goods necessarily incident to the 
course of transit. 


Risk where delivery at a distant place.— There was 
nothing in the Indian Contract Act corresponding to this sec- 
tion, which is based on section 33 of the English Act. It was 
indeed suggested that the section should be omitted, as tend- 
ing to confusion, and as inconsistent with the seller having 
undertaken to bear the risk ; but it was decided to retain it 
to bring the laws of the two countries into conformity. 

The principle is based on a dictum by Alderson, B., in 
Bull v. Robison ( g ). “A manufacturer who contracts to 
deliver a manufactured article at a distant place must, 
indeed, stand the risk of any extraordinary or unusual deteri- 
oration ; but we think that the vendee is bound to accept the 
article if only deteriorated to the extent that it is necessarily 
subject to in its course of transit from the one place to t e 
other, or, in other words, that he is subject to and must bear 
the risk of the deterioration necessarily consequent upon the 

transmission.” 


(g) (1854) 10 Ex. 342, at p. 346, 102 R. R. 620. 
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This section applies the principle generally, and not 
only to the case of a manufacturer : it is however limited by the 
rule that perishable goods which are consigned to a distant 
place are not merchantable unless they are in a condition to 
remain saleable for a reasonable time (h). 

In accordance with section 62, this section may be 
negatived not only by express agreement, but by usage 
or course of dealing between the parties. 

Whether the phrase ‘‘at the seller’s risk ” applies to all 
risks or only to unusual risks, depends upon the facts of the 
particular case. 


41. (1) Where goods are delivered to the 

Buyers right buyer which he has not previously 

gooda amining th ° examined > is not deemed to have 

accepted them unless and until he 
has had a reasonable opportunity of examining them 

lor the purpose of ascertaining whether they are 
in conformity with the contract. 

. , (2 ) Unless otherwise agreed, when the seller 

tenders delivery of goods to the buyer, he is bound 
on request, to afford the buyer a reasonable oppor- 
tunity of examining the goods for the purpose of 
ascertaining whether they are in conformity with the 

COnL-TciCu. 

Examples— The section may be illustrated by the follow- 
ing examples : — J 

Sal ° ° f boots for use of the French Army. Delivery 
under the contract was made to the buyers at a wharf in 

London and the boots were sent on by them to Lille there 

to be delivered to the French authorities. The boots con 

for n mTt Per m the S ° leS ’ a defect which rendered them useless 

a. tsss &£ 

/ L \ n ~ ^ 


T (A t } V - Walker ( I87 U 4G 

L. J. C. I. G/7, 37 L. T. 278; cf. 


Ollett v. Jordan (1918) 2 K B 4 
at p. 47. 


Ss. 
40, 41 
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the French authorities accordingly rejected all the boots. 
It was held that the buyers had not accepted the boots 
and were entitled to recover the money which they had paid 
for them (i). 


(2) Sale of goods at an auction. The goods were open 
to inspection for two days before the sale and by the printed 
conditions of the sale the buyer was to pay a deposit and 
remove the goods with all faults, imperfections or errors 
by a specified date and to pay the balance of the pur- 
chase price before taking them away. It was held that the 
buyer was not entitled to examine the goods before paying 
the balance of the price (j). 

(3) Agreement between the plaintiff, who held certain 
goods of the defendant by virtue of a lien, and the defendant, 
that the defendant should pay off the amount due to the 
plaintiff on .receiving the goods. The plaintiff tendered 
to the defendant closed cases which he alleged contained 
the goods but refused to allow the defendant to open the cases. 
This was held not to be a valid tender of the goods (k). 

(4) Sale of goods c.i.f. cash against documents. The 
buyer on taking up the documents does not accept the goods 
and may reject them if it is found on their arrival that they 
are not in accordance with the contract (I). 


Buyer’s right to examine the goods. — The effect 

of sub-section (1) is that, in cases where there has been no 
previous examination of the goods, “ the mere fact that the 
buyer has taken delivery of them does not amount to an 
acceptance until he has had a sufficient period for ex- 
amining them to see whether they are or are not in accordance 
with the contract ” (m) ; for “no acceptance can properly 
be said to take place before the purchaser has had an 


(i) Heilbutlv. Hickson (1872) L.R. 
7 C P 438 

(j) Pettitt v. Mitchell (1842) 4 
Man. & G. 819. 

(I*) 1 sherwood v. Whitmore (1843) 
11 M. & W. 347, 63 R.R. 624. 

(/) Biddell Bros. v. E. Clemens 
Horst Co. (1911) 1 K.B., at 
p. 960 ; Kennedy, L.J., affirmed 
(1912) A.C. 18. 

(m) Hardy <Ss Co. v. Hiller ns & 


Fowler (1923) 1 K.B. 658, at p. 663, 
per Greer, J., affirmed (1923)2 K.B. 
490, at p. 495. Note that the 
words of the section are “ has not 
previously examined” not ‘ has 
not had an opportunity of pre- 
viously examining.” The common 
law perhaps was less favourable to 
the buyer. See per Parke, B., 
1 sherwood v. Whitmore, supra , at 
p. 349. 
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opportunity of rejection ” and “a right of inspection to 
ascertain whether such condition has been complied with is in 
the contemplation of both parties to such a contract ; and no 
complete and final acceptance so as irrevocably to vest the 
property in the buyer can take place before he has exercised 
or waived that right ” (n). 


It follows from this that the seller cannot, in the absence 
of agreement to the contrary ( o ), claim that his tender of 
delivery is a performance of the contract on his part so as to 
enable him to sue the buyer for the price or for damages 
for non-acceptance, if he has not made it in such circum- 
stances that the buyer has had a reasonable opportunity of 
examining the goods in order to ascertain whether the thing 
tendered really was what it purported to be (p). This is but 
an instance of the general rule laid down by section 38 of 

the Indian Contract Act, and sub-section (2)‘is only another 
way of expressing it. 


Reasonable opportunity of examining is all that the 
Act requires ; it is the buyer’s business to verify not the 
seller’s to supply further proof that the goods are according 

to contract. The goods need not be in the seller’s actual 
possession ; control is enough (q). 


It will be remembered that under section 17 (2) where 

goods are sold by sample, it is a condition that the buyer 

shall have a reasonable opportunity of comparing the bulk 

with the sample, and if it is not given him, he may rescind 
the contract. 


The rule declared by sub-section (2) is excluded in the 
case of a c.i.f. contract, the obligation of the seller being to 
tender the documents within a reasonable time, and he need 
not wait till the goods have arrived before calling on the 
bu> er to take up the documents. This however, as has been 


(n) Hog Lead Mining Co. v 
Montague (1861) 10 C. B. N s' 
481, at p. 489, 128 R.R. 797. As 

to waiver see next section. 

p</;> For "* instance of this see 
Pettitt v. Mitchell, supra. 

(p) Ishenvoodv. Whitmore, supra, 
muswf m 3) ; S s ta Z tu P v * Macdonald 

R R 3) «.n a /“- G> 5 * 3 ’ at P* ° 10 ’ 64 
B.R. 810 (question of the reason- 

15 


ableness of the hour of delivery). 

(q) Pollock and Mulla, p. 276, 
citing Arunachallam Chettiar \ 
Krishna Ayyar (1925)49 Mad. L.J.’ 
530, 90 I.C. 481, (’25) A. M. 
1168 for the last proposition. 
As to reasonable opportunity see 
Ruttonsey v. Jamnadas (1882) 6 
Bom. 692, set out at length op. 
cit., pp. 274-276. 


S. 41 
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seen, will not prejudice the buyer’s right subsequently 
examine the goods on their arrival and reject them if not 
conformity with the contract (r) . 

Time and place of examination. — Prima fade the 
time and place of examination are the time and place of 
delivery (s) ; but it may be that owing to special circum- 
stances, this is not practicable, and they can only reasonably 
be examined at the place of their final destination, a 
position which frequently occurs in a contract of sale of 
goods f.o.b. ( t ) and may occur even when the goods 
are delivered to the buyer and sent on by him to his 
consignees (u). The parties also may make such terms as 
they please as to the place and method of the examination. 

42. The buyer is deemed to have accepted the 

goods when he intimates to the seller 
that he has accepted them, or when the 
goods have been delivered to him and he does any 
act in relation to them which is inconsistent with 
the ownership of the seller, or when, after the lapse 
of a reasonable time, he retains the goods without 
intimating to the seller that he has rejected them. 


Acceptance. 


(r) E. Clemens Horst v. Biddell 
Brothers { 1912) A.C. 18; Hardy <Sc 
Co. v. Hiller ns cfc Fowler (1923) 2 
K.B. 490, C. A., cf. Polenghi Brothers 
v. Dried Milk Co. (1904) 92 L.T. 64. 

(s) Perkins v. Bell (1893) 1 Q.B. 
193, C.A. ; Nagardas v.Velmahomed 
(1930) 32 Bom. L. R. 454, 126 I. C. 
512, (’30) A. B. 249 ; In re Andrew 
Yule 6 Co. (1932) 59 Cal. 928, 140 
I. C. 877, (’32) A. C. 879. 

(t) Boks v. Rayner ds Co. (1921) 
37 T.L.R. 519, affirmed ib. 800, 
C.A. ; Scaliaris v. Ofverberg & Co. 
(1921) 37 T.L.R. 307, C. A. ; Bragg 
v. V illanova (1923) 40 T.L.R. 154. 

( u ) Heilbutt v. Hickson , supra , 
example (1). (In this case suspicions 
arose that the boots might contain 
paper in the soles and it was there- 
upon expressly agreed by the 
defendants that if this were so they 
would take the boots back. The 
majority of the Court relied upon 
the express agreement of the 
defendants to take back the boots, 


but Brett, J., thought that apart 
from it the plaintiffs could reject, 
as the examination at the wharf 
could not be effectual to disclose 
that defect, which was only dis- 
coverable on fuller examination 
at Lille); cf. Van den Hurk v. 
R. Martens < k Co. (1920) 1 K.B. 850, 
where the question was the date to 
be taken for the purpose of assessing 
the damages. Bailhache, J., who 
decided the case, had to explain 
shortly afterwards that he did not 
intend to lay down any rule except 
for facts of that peculiar nature, 
namely that the place of delivery 
by the original vendor, not being, as 
was known, the place of the ultimate 
destination of the goods, is in itself 
unsuitable or for some other special 
reason inspection is not convenient 
there : Saunt v. Belcher <Ss Gibbons 
(1920) 90 L. J. K. B. 541, cf. 
remarks of Greer, J., in Hardy 
Co. v. Hiller ns (1923) 1 K.B. at 
p. 665. 


B‘ o 
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Examples. — The section may be illustrated by the 
following examples : — 

(1) Sale of wheat c.i.f. The ship arrived on March 20th 
and the buyers took up the documents on that day. On the 
next the discharge of the cargo began, the buyers took delivery 
and on the same day resold and dispatched part of the wheat 
to sub-buyers. On March 23rd, having discovered that the 
wheat was not in accordance with the contract, the buyers 
gave notice to the sellers that they rejected it and this notice 
was given within a reasonable time. The buyers, however, 
were held to have accepted the wheat and therefore the 
notice of rejection was ineffectual (v). 

(2) Sale of a quantity of coal briquettes of a specified 
size. They were loaded partly on deck and partly under 
deck, those on deck being of the contract size. The master 
of the ship finding that the cargo was heating bought the 
deck cargo from the buyers. It was afterwards discovered 
that the briquettes loaded under deck were of a size larger 
than the specified size. The buyers thereupon gave notice 
rejecting the whole cargo and not (as they might have done) 
the under deck part only. As they had accepted part of 
the cargo this notice was ineffectual (w). 

. Man y °f English decisions dealing 

with the question of acceptance are decisions on the Statute 

of hrauds. At one time it seems to have been the view 

that ‘ acceptance ” which satisfied the Statute meant, as it 
means in the Act, the ultimate acceptance of the goods as 
satisfying the contract (x), but later a different view prevailed 
and under the present law there may be an acceptance within 
the meaning of the Statute though the buyer is still at 
liberty to reject the goods; indeed rejection itself may 
amount to such acceptance, for all that is required is such a 
dealing with the goods as amounts to a recognition of the 


(v) Hardy & Co . v. HiUerns cfc 
Fowler (1923) 2 K. B. 490, C.A. 
cl. In re Andrew Yule d; Co 

CaL 92 8, 140 I. C. 877^ 
( 32) A. C. 879; Mithan Lal-lnder 
Karain v. Suraj Far shad- Madan 
Gopal (1932) 135 I. C. 408, (’32) 
A. Lj # 52. 

{w) Barker ( Junior ) <Sc Co. v. 


Agius Ltd. (1928) 43 T.L.R. 751. 

{x) Blackburn on Sale, pp. 16, 
17; Kent v. Huakinson ( 1802) 3 B & 
^•233, 6 R. R. 777; Norman v. 
Phillip (1845) 14 M. & W. 277- 

Z' ? tcht < 1853 ) 8 Ex - 814, 

91 R.R. 780, disputing the newer 
doctrine introduced by Morton v. 

1 wbett, infra. 


s. 42 
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42 contract (y). The later cases, therefore, which decide that 
there has been an acceptance sufficient to satisfy the Statute 
are no authority for the proposition that there has been an 
acceptance so as to oblige the buyer to pay for the goods, 
which is the meaning of the term in this section. 


It appears from the section that the buyer may accept 
the goods even before they are delivered, by intimating to 
the seller that he accepts them, as he may do by actually 
selecting the goods, or directing delivery to be made to third 
parties (z). Merely taking delivery does not, as has been 
seen, amount to acceptance (unless it be taken in such cir- 
cumstances as to show that the buyer waived his right of 
examination), and this is particularly the case where delivery 
is made to a carrier. If, however, after delivery the buyer 
deals with the goods in a manner inconsistent with the owner- 
ship of the seller, he thereby accepts them, nor does it signify 
that he so deals with them before the time which he has for 
examining them has elapsed. The corresponding section of 
the English Act (s. 35) was fully discussed in the case of 
Hardy & Co. v. Hiller ns & Fowler (a), and in the course of 
his judgment Atkin, L.J., said : “ One of the acts upon the 

doing of which the buyer is deemed to have accepted the goods 

is that he intimates to the seller that he has accepted them. 

I think it is plain that such an intimation may be made 
before h has had a reasonable opportunity of examination, 
and if such an intimation is made then it appears to me that 
without more the section operates and he is to be deemed to 
have accepted them. In the same way, when he does an act in 
relation to the goods which is inconsistent with the ownership 
of the seller, the section must be treated as coming into opera- 
tion notwithstanding that the reasonable opportunity of 
examining them has not expired ; as for instance where a 
man having had goods delivered to him turns them, or part of 


(y) Morton v. Tibbett (1850) 15 
Q. B. 428, 81 R.R. 666 ; Kibble v. 
Gough (1878) 38 L.T. 204, C.A.; 
Page v. Morgan (1885) 15 Q.B.D. 
228, C. A. ; Abbott v. Wolsey (1895) 
2 Q.B. 97, C. A.; Taylor v. G. E. 
Ply. (1901) 1 K.B. 774. 

(z) Cusack v. Robinson (1861) 
1 B. & S. 299, 124 R. R. 566 
(a case on the Statute of Frauds, 


but it would appear that the decision 
would apply to acceptance under 
this section); Uaridas v. Kalumull 
(1903) 30 Cal. 649 ; cf. Parker v. 
Palmer (1821) 4 B. & Aid. 38/, 
23 R. R. 313 (seller putting up 
goods at an auction sale at the 

request of the buyer). 

(a) Supra, example (1), at p. 498. 
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them, at once into his mill and uses them in the manufacture. 
In the present case the Tribunal of Appeal have found that the 
buyer had not had a reasonable opportunity of examination 
until March 23rd, a date which is subsequent to the act relied 
on by the sellers as being inconsistent with their ownership ; 
but that finding is, in my opinion, immaterial. 

“ Therefore we have here to face the problem whether the 
act of the buyers in reselling and dispatching the goods was 
inconsistent with the ownership of the sellers. If it was, 
they must be deemed to have accepted them. I should like 
to point out, in reference to that provision, that all the words 
of the section must have effect given to them. The words 
are When the goods have been delivered to him” — that 
is to the buyer — “ and he does any act ” of the kind specified. 
That means that the buyer must have got delivery before he 
does the act ( b ). Here the arbitrators have found the buyers 
did obtain delivery of 1,877 qrs. on March 21st, and that 
it was out of the wheat so delivered to them that they, on 
the same day, forwarded the various parcels to their sub- 
purchasers. It was, however, said on behalf of the buyers 
that before they did so the property in the cargo had already 
passed to them, and that therefore the sub-sales by them 
could not be inconsistent with the ownership of the sellers. 
What is the precise position with regard to the passing of 
tie property under a c.i.f. contract it is perhaps not necessary 
here to determine. My own view is that, if the goods are not 
in accordance with the contract, the property does not pass 
to the purchaser upon his taking up the documents, if he has 
not had at that time an opportunity of ascertaining whether 
the goods are in conformity with the contract. Though 
it may be that the property passes subject to its being revested 
when the buyer exercises his right of rejection. But it does 
not seem to me to matter much for the purposes of this case 

h, a ?° Se tW ° Views is correct - In either view what 
happened here was enough to take away the buyer’s right 

f rejection. If the posse ssion was transferred by the buy 

(b) Hence the mere fact that the 
buyer has re-sold the goods before 
they were delivered to him is not 
in itself conclusive evidence of 
acceptance : J . & J, Cunningham , 

Ld - v - Robert A. Munro & Co 


ers 


(1922) 28 Com. Cas. 42 ; cf. Morion 
v. Tibbett, supra, note (y), at p. 439, 
but that case turned upon the 
meaning of “ acceptance ” in the 
Matute of Frauds. 


S. 42 
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to third persons in circumstances which were inconsistent 
either with the goods being the property of the sellers at the 
time of such transfer, or inconsistent with their being restored 
to the sellers upon the notice of rejection being given, it appears 
to me that the transfer was an act which was inconsistent 
with the ownership of the sellers ; and under those circum- 
stances I think that it is quite immaterial that the sub- 
purchasers may afterwards, by agreement or otherwise (c), 
have returned the goods to the buyers. Such return cannot 
avail to restore a right of rejection which has been lost. 
That being so I think that the buyers must be content with 
their claim in damages.” 


Time for rejection. — The parties may by the contract 
limit the time within which the buyer must determine whether 
to accept or reject the goods and if after the expiration of 
such a limit, or if no time be fixed, a reasonable time, he does 
not reject, he is deemed to have accepted them. As in all 
other cases what is a reasonable time is a question of fact (d). 
The notice of rejection, moreover, must be a valid notice to 
make it effectual ( e ). 

If the oontraot is not severable, the buyer oannot, 
except in cases provided for by section 37, reject part of the 
goods : if therefore he accepts part, he accepts all (/). 

Although by accepting the buyer loses his right to reject, 
he may still claim damages for any breach of condition ( g )• 


43 . Unless otherwise agreed, where goods 

Buyer not are delivered to the buyer and he 
bound to return refuses to accept them, having the 

rejected goods. ^ ^ gQ to ^ ]ie fc not bound to 


(c) See Benaim Co. v. L. S. 
Debono (1924) A. C. 514, P. C. 
(sub-buyers rejecting the goods). 

( d ) See Fisher Reeves & Co. v. 
Armour cf? Co. (1920) 3 K. B. 
614, at p. 624, per Scrutton, L. J. ; 
Kissendoyal v. Askaran (1916) 23 
Cal. L. J. 415, at p. 422, 34 I. C. 
290; Ishar Das-Dharam Chand v. 
Khannu M al-Ghammandi Lai (1927) 
8 Lab. 276, 100 I. C. 548, (’27) A. L. 
443 ; Empire Engineering Co. v. 
Municipal Board , Bareilly , (1929) 


27 All. L. J. 674, 119 I. C. 853, 

(’29) A. A. 801. . 

(e) Barker (J unior) <L Co. v.Agius 

Ld.y supra , example (2). 

(/) Hardy <k Co. v. HiUerns & 
Fowler (1923) 1 K. B., at p. 666 
per Greer, J. In re Andrew > ule <k 
Co. (1932) 59 Cal. 928, 140 I. C. 87/, 
(’32) A. C. 879; Pranlal Bhaichand 
v. Maneckji Petit Manufacturing Co. 

(1932) 34 Bom. L. R. 1252, 140 I. C. 
610, ( 33) A. B. 46 and cf. s. 13 (2). 
(g) See s. 13. 
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return them to the seller, but it is sufficient if he 
intimates to the seller that he refuses to accept them. 

Position of parties when goods are rejected.— It 

was well established at common law that when a buyer 
properly rejects the goods, it is not his duty to send them 
back to the seller: it is enough for him to give clear notice 
that they are not accepted, and then they are at the seller's 
risk(^). He is not bound to put himself to the expense and 
trouble of returning the goods, and it is the seller’s business 
to take away the goods if he is so minded (/), and if the buyer 
offers to return them, and the seller refuses to take them, 
the buyer, it seems, may charge for their keep ( j ). The 
goods, however, must be put at the disposal of the seller, 
the buyer for instance cannot claim to keep them as security 
for the price which he may have paid in advance. The buyer 
in such a case is not in a position analogous to that of an 
unpaid seller within the meaning of section 45 (2) (k). 

Sections 41 to 43 are somewhat closely connected, and 
the rule enunciated in this section must always be kept in 
mind when the question arises as to the proper place of 
examination, or whether the buyer has done anything 
inconsistent with the ownership of the seller (Z). 


44 . When the seller is ready and willing to 

Liability of deliver the goods and requests the 
buyer for neglect- buyer to take delivery, and the buyer 

delivery oTgooda! d ? es not a reasonable time 

Rfter such request take delivery of 
he goods, he is liable to the seller for any loss occa- 
sioned by his neglect or refusal to take delivery, and 

also for a reasonable charge for the care and custody 
ot the goods : J 


(h) Qrimoldby v. Wells (1875) 
L. R. 10 C. P. 391 (treated as not 
ready arguaWe); Sumer C hand v. 
Ardeshxr (1907) All. W. N. 67. 

(t) Phaggu Mai v. Bobu Lai 
(1913) 35 All. 325, 19 I. C. 254- 
Buck v. Gordhandas (1922) 24 Bom' 

L - R ; 991 > ™ I C. 877, (’23) A.B. 92*. 

(;) C a8well v. Coare (1809) 1 

Taunt. 566, 10 R. R. 606 ; Chester - 


man v. Lamb (1834) 2 A & 
129, 41 R. R. 397. 

(k) J. L. Lyons db Co. v. May , 
Baker, Ld. (1923) 1 K. B. 685. 

(/) See Hardy db Co. v. Hillerr 
& Fowler (1923) 2 K. B. 490, 0 J. 
and the judgment of Atkin, L.J 
set out in the notes to the previou 
section, ante p. 228. 


Ss. 
43, 44 
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Provided that nothing in this section shall 
affect the rights of the seller where the neglect or 
refusal of the buyer to take delivery amounts to a 
repudiation of the contract : — 

Rights of seller when buyer neglects to take 

delivery. — “ If the buyer does not carry away the goods 
bought within a reasonable time, the seller may charge him 
warehouse room ; or he may bring an action for not removing 
them, should he be prejudiced by the delay. But the buyer’s 
neglect does not entitle the seller to put an end to the 
contract” (m). This ruling by Lord Ellenborough is embodied 
in the section. That the rule may apply, it is necessary 
that the property should have passed, and the seller should 
claim no lien ; and the seller’s request must be for the buyer 
not to accept, but to take delivery. Mere delay by the buyer 
in taking delivery does not entitle the seller to rescind the 
contract, unless indeed the date at which he is to do so is of 
the essence of the contract. In the case of undue delay, 
however, the seller may give notice fixing a reasonable time, 
after the expiration of which he will treat the contract as at 
an end. These rights are preserved by the proviso to the 
section (n). 


CHAPTER V. 

Rights of unpaid Seller against the Goods. 

45. (1) The seller of goods is 

" Un P aidselIer ” deemed to be an “ unpaid seller ” 
e ne ' within the meaning of this Act — 

(a) when the whole of the price has not been 
paid or tendered ; 

(b) when a bill of exchange or other negotiable 

instrument has been received as conditional 

payment, and the condition on which it was 

received has not been fulfilled by reason of 

‘ ‘ otherwise 

( m ) Greaves v. Ashlin (1813) 3 Contract Act and see Pollock and 

Camp. 426, 14 R. R. 471. Mulla, pp. 323-326. 

( n ) Compare s. 55 of the Indian 
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(2) In this Chapter, the term “ seller ” includes 
any person who is in the position of a seller, as, for 
instance, an agent of the seller to whom the bill of 
lading has been indorsed, or a consignor or agent 

who has himself paid, or is directly responsible for, 
the price. 


Examples.— The section may be illustrated by the 
following examples:— 

(1) The seller draws bills for the price of the goods 
on the buyer, who accepts them, and the seller negotiates 
them. Before the bills arrive at maturity the buyer fails. 
The seller has thereupon all the rights of an unpaid seller (o). 

(2) A consigned a cargo to Z in London exceeding the 
quantity which Z had contracted to take and drew two bills 
on Z, one for the price of the quantity contracted for, the other 
for the price of the residue. Z accepted the first bill and 
refused to accept the second. It was then agreed that B 
who was A’s London agent, should himself take the smaller 
portion. This agreement, as the Court held, gave the right 
to Z to take possession of and receive his portion of the goods 
on the ship’s arrival and B the right to receive the residue. 
B sold Ins interest in the cargo to P, taking P's bill. There 
was only one bill of lading which was held by Z, and P had 
only a delivery order addressed to the master of the ship. 

pledged his interest in the cargo to Q and handed Q this 
dehvery order Before the ship arrived P failed and the 
bill which he had given to B was dishonoured. B notified 
he master not to deliver his share of the cargo to anyone 
without further instructions. Held that B was in the position 
of an unpaid seller, was entitled to stop his portion of the cargo 
in transit and had effectually done so as against Q (p). 

ri^rf Selle J-— This chapter of the Act deals with the 
ghts of an unpaid seller against the goods after they have 

sectTn °! tLe buyer > and iathia ’ ‘be introductory, 

section gives a definition of the term “unpaid seller ” which 

was not done b y the Indian Contract Act. 


(p) Jenkyns v. Usborne (1844) 
7 Man. & G. 678, 66 R. R. 767. 


S. 45 
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At one time there was a question whether a seller who 
had been partially paid was entitled to the rights of an unpaid 
seller, but that question was set at rest many years ago (q), 
and it has long been firmly established that the seller who is 
partially unpaid is in the same position as the seller who is 
wholly unpaid. A seller, however, is not unpaid if the buyer 
has tendered the price and the seller has refused to accept it ; 
in such a case the seller loses all his rights against the goods. 


Moreover, the seller is unpaid not only when the price 
has not in any way been paid or tendered in full, but also 
if he has taken bills of exchange or other negotiable instru- 
ments as conditional payment and the buyer has failed to 
meet them at maturity or has become insolvent during their 
currency (r), “ and that too though the seller may have 
negotiated the bills, and they are still outstanding and not 
yet at maturity ” (s ) ; “ and this is very reasonable, for it is 
quite certain that the insolvent will dishonour his acceptances, 
and all but certain that the holders will fall back on the drawer 
for payment ” (t). The law was thus stated by Mellish, L.J. : 
“ No doubt, if the buyer does not become insolvent, that is 
to say, if he does not openly proclaim his insolvency, then 
credit is given by taking the bill and, during the time that 
the bill is current, there is no vendor’s lien, and the vendor 
is bound to deliver. But if the bill is dishonoured before 
delivery has been made, then the vendor’s lien revives ; or 
if the purchaser becomes openly insolvent before the delivery 
actually takes place, then the law does not compel the vendor 
to deliver to an insolvent purchaser ” (w). 


Payment by bill is presumably conditional pay' 

ment. — Where payment by acceptance of bills or the li* e 
is stipulated for, it is presumed to be conditional on the bil s 
being met, but this general rule may be excluded if the inten- 
tion of the parties is to treat it as a final discharge of the 


( q ) Hodgson v. Loy (1797) 7 T. R. 
440, 4 R. R. 483. 

(r) Edwards v. Brewer (1837) 2 
M. & W. 375, 46 R. R. 626. 

(s) Sec Feise v. Wray , supra , 
example (1); Gunn v. Bolckow 
Vaughan (1875) L. R. 10 Ch. App. 
491. 

(t) Blackburn on Sale, pp. 327-8. 


(u) Gunn v. Bolckow Vaughan, 
supra, at p. 501, where the principal 
rule is declared settled law. Bun 
ney v. Poynlz (1833) 4 B. & Ad. 
568, 38 R. R. 309, can be supported 
only as applicable to the case o a 
negotiable instrument treated as 
payment in full. See Be J . Deffi 

db ‘ Son (1909) 2 Ch. 423. 
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debt leaving the creditor to his remedies on the bill. A seller 
who has thus taken a negotiable security as an absolute 
payment is no longer an unpaid seller, and therefore has no 
rights against the goods (v). It is a question of fact whether 
the parties intended the taking of the negotiable instrument 
to operate as an absolute payment ( w ), but the presumption 
is against it. 


Title to seller’s rights. — Sub-section (2) is of wide 
application and the examples given in that section of people 
who are included in the term “seller ' 5 are based upon old 
authority (x ) ; and there is undisputed authority for extending 
it, in some circumstances, to a seller who has never had 
possession of or the right to possess any ascertained goods, 
but has only acquired the right to take a certain proportion 
of an entire bulk. The case which laid this down (y) was 
decided by a strong Court and appears to be very good 
authority. Sir M. Chalmers cites it with the observation that 
the Courts show a strong inclination to give the rights of an 
unpaid seller against the goods to anyone whose position can 
be shown to be substantially analogous to that of an ordinary 
seller ( z ). This Act, like the English Act, has no words 
excluding persons in such a position from the like rights with 
those expressly affirmed to the unpaid seller, and there does 
not therefore seem to be anything to prevent the Courts 
from continuing to follow the same course in either country. 

n , case a sur ety for the buyer who has paid the 

seller ms right to stand in the seller’s place appears to be 

included in “all the rights which the creditor had against 


(V) Cowasjee v. Thompson (18< 
" ^1- I. A. 422, 5 Moore P. C. If 

(option to pay in co 

or bills). 

(w>) Goldshede v. Cottrell (18: 
2 M. & W. 20. 

9 < X) v - Gra V ( 1824) 2 Bir 

200, 27 R. R. 024, (transfer of 1: 
of lading to agent) ; Feise v. IVrc 

®““P T Ie (1) ; The Tigu 
(1803) Br & L. 38, 32 L. J. Ad 

07, (merchant who had bought 
ns own credit for another to wh< 
he endorses the bill of lading) • 

Nath Roy v. Brajenc 
Bath Dass (1919) 40 Cal. 831, 
I. C. 980, (broker liable on princi: 


contract) ; Harilal Chimanlal v 
Pehladrai Co. (1929) 31 Bom 
L. R. 508, 120 I. C. 337, (’29) A. B 
200 (commission agent liable per 
sonally for price). This does not 
make the relation of the parties 
equivalent to that of buyer and 
seller for other purposes ; Cassa- 
boglou v. Gibb (1883) 11 Q. B. D. 
797 800, per Fry, L. J. ; Venkata- 
chalam Chettiar v. Ponnuswami 
A tyangar ( 1 924 ) 4 7 Mad. L. J. 312 
82 I. C. 536, (’25) A. M. 40. 

(y) Jenkyns v. Usborne, supra, 

example ( 2 ). Judgment of the Court 

of Common Pleas, per Tindal, C. J. 

(z) Chalmers, p. 102. 


S. 45 
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Unpaid seller’s 
rights. 


(2) 


the principal debtor,” to which he is expressly entitled under 
section 140 of the Indian Contract Act. The corresponding 
rule is now settled in England (a). 

46. (1) Subject to the provisions of this Act 

and of any law for the time being in 
force, notwithstanding that the pro- 
perty in the goods may have passed to 
the buyer, the unpaid seller of goods, as such, has by 
implication of law- — 

(a) a lien on the goods for the price while he is in 
possession of them ; 

(b) in case of the insolvency of the buyer a 
right of stopping the goods in transit after 
he has parted with the possession of them ; 

(c) a right of re-sale as limited by this Act. 

Where the property in goods has not passed 
to the buyer, the unpaid seller has, in addition to his 
other remedies, a right of withholding delivery 
similar to and co-extensive with his rights of lien and 
stoppage in transit where the property has passed 
to the buyer. 

Example. — The section may be illustrated by the 
following example: — 

Sale of goods to be delivered by instalments, each 
instalment to be paid for in cash fourteen days after delivery. 
During the currency of the contract the buyer becomes insol- 
vent and the price of one instalment is unpaid. The seller 
need not make further deliveries unless the price of that 
instalment is paid and cash is paid against delivery of sub- 
sequent instalments ( b ). 

Rights of the unpaid seller. — Sub-section (1) declares 
and the next group of sections deal in detail with the rign s 
of the unpaid seller as defined by the previous section against 
the goods after they have become the property of the buyer. 
These rights are first, to hold the go ods as security for the 

(6) Ex parte Chalmers (1873) L.R. 


(o) Imperial Bank v. London 
<3c St. Catherine Docks Co. t Ltd. 
(1877) 5 Ch. D. 195. 


8 Ch. App. 289. 
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price before be has parted with possession, secondly, to stop 
the goods as against an insolvent buyer while the goods, having 
left the seller’s possession, are not yet in the buyer’s possession, 
and lastly in certain circumstances to sell the goods. The 
first of these rights is called, though inadequately, lien. The 
second is the right to stop in transit. This Act, like the Indian 
Contract Act, wisely substitutes the English phrase for the 
Latin “ in transitu ”, which is still current in English books, 
and is retained in the English Act. 

Considerable analogy will be found to exist between 
these rights and in fact they are often confused or insufficiently 
distinguished in the earlier reported cases, but there are also 
material distinctions to be observed. The first may be 
exercised when the buyer is in default in paying the price, 
whether he be solvent or insolvent, the second only when 
he is insolvent ; the first presupposes possession by the seller, 
the second that he has parted with it. 

Rights of the seller legal incidents of the contract of 

sale. These rights of the seller do not in any way depend 

on any implied agreement between the parties but are incidents 

attached by the law to the contract of sale and are peculiar 

to it. For the general principles of the subject, there is still 

no better introductory statement than the following classic 

passage from a judgment of Bayley, J., delivered in 
lozo. (c) : — 


, Where goods are sold and nothing is said as to the time o 
the delivery, or the time of payment, and everything th< 
seller has to do with them is complete, the property vest: 
in the buyer, so as to subject him to the risk of any accidenl 
which may happen to the goods, and the seller is liable to de- 
liver them whenever they are demanded upon payment of the 

PriC T . the buyer }las no ri gkt to have possession of the 
goods till he pays the price. The seller’s right in respect of the 

price is not a mere lien which he will forfeit if he parts with 

the possession (d), but grows out of his original ownership and 

dominion and payment or a tender of the price is a condition 

precedent on the buyer’s part, and until he mak es such payment 

94 < l C) a fp“I 8 :2f^R’52f &C -’ r bU f yer ' 

«*) - to some carrier ~or other ^ ^ 

agent for transmission to the these see s. 49 P ° SBeSSlon - Ae t0 


S. 46 



238 


THE INDIAN SALE OF GOODS ACT. 


Ss. 

46, 47 


or tender, he has no right to the possession (e). If goods are 
sold upon credit, and nothing is agreed upon as to the time of 
delivering the goods, the vendee is immediately entitled 
to the possession, and the right of possession and the 
right of property vest at once in him, but his right of 
possession is not absolute ; it is liable to be defeated 

if he becomes insolvent before he obtains possession 

If the seller has dispatched the goods to the buyer and 
insolvency occurs, he has a right in virtue of his original 
ownership to stop them in transitu. Why? Because the 
property is vested in the buyer, so as to subject him to the 
risk of any accident ; but he has not an indefeasible right 
to the possession, and his insolvency, without payment of the 
price, defeats that right. And if this be the case after he 
has dispatched the goods, and whilst they are in transitu , a 
fortiori , is it when he has never parted with the goods and 
when no transitus has begun.” 

Rights where property remains in the seller.— 

Sub-section (2) is declaratory, and what it amounts to is 
that, where the contract is executory, there is no obligation 
on the unpaid seller to complete it in the event of the buyer 
becoming insolvent, and he will not be liable to an action 
at the suit of the buyer or his trustee in bankruptcy for non- 
delivery until the price is tendered to him, even though the 
sale was on credit (/). Even if the seller is guilty of a breach 
before the insolvency of the buyer, he will usually only be 
liable to pay nominal damages ( g ). 


Seller’s lien. 


Unpaid Seller's Lien. 

47. (1) Subject to the provisions of this Act, 

the unpaid seller of goods who is in 
SeUei 8 lien * possession of them is entitled to retain 

possession of them until payment or tender of the 
price in the following cases, namely : — 

(a) where the goods have been sold without any 
stipulation as to credit ; 


(e) Cf. s. 32. 


Pillai (1928) 54 Mad. L. J. 116, 108 


{{) Griffiths v. Perry (1859) 1 I. C. 77, (’28) A. M. 279. 

E. & E. 680, at p. 688, 117 R. R. ( 9 ) Valpy v. < Oakeley (1851) 16 
397; Ex parte Chalmers , supra, Q. B. 941, 83 R. R. 786; Gnffi 

example; Baju Naidu v. Kanakku v. Perry , supra. 
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(b) where the goods have been sold on credit, 
but the term of credit has expired ; 

(c) where the buyer becomes insolvent. 

(2) the seller may exercise his right of lien 
notwithstanding that he is in possession of the goods 
as agent or bailee for the buyer. 

When lien exists. — It will be observed that paragraphs 
(a) and (c) of sub-section (1) declare the law as it was laid down 
in Bloxarn v. Sanders (h). The question was left open in that 
case whether on the sale of goods on credit the seller could 
claim a lien upon them if they were still in his possession 
after the period of credit had expired, although the buyer 
had not become insolvent : but that question was decided three 
years later by the Court of King’s Bench in favour of the 
seller. 


“ Where the owner of goods sells on credit, the buyer 
has a right to immediate possession ; but if he suffers the goods 
to remain until the period of payment has elapsed, and no 
payment in fact is made, then the seller has a right to retain 
them. There is no difference in principle whether the seller 
charges the buyer with the rent or not ; they are still in his 
possession ” (i). 


The difference between the two cases of sale on credit is 
that the buyer’s insolvency puts an end to his right to claim 
delivery, even where the term of credit has not yet expired ; 
but where he remains solvent he does not loose that right 
until the term has expired. 


Sale on credit. — A sale is on credit when the seller agrees 
to accept payment at a future date (j), and there is nothing 
to show that the buyer is not entitled to immediate delivery. 
* s undoubted law that, by a sale of specific goods 


(h) (1825)4 B. & 0. 941. 

(*) Judgment of Bayley, J., in 
New v. Swain (1828) Danson & 
Lloyd 193. (This is a rare volume 
of mercantile cases containing some 
not reported elsewhere) 34 R. R. 
767. This was not a nisi prius 
decision as stated in Blackburn on 


Sale, p. 324. This curious slip was 
repeated by Benjamin and Chalmers, 
but is now corrected in the current 
editions. 

0‘) As to taking negotiable 
instruments as conditional payment, 
which is merely a form of giving 
credit, see the notes to 8. 45. 


s. 47 
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remains at his risk and it is equally clear law that, where 

by the contract the payment is to be made at a future day, 
the lien for the price, which the vendor would otherwise have, 
is waived, and the purchaser is entitled to a present delivery 
of the goods without payment, upon the ground that the lien 
would be inconsistent with the stipulation in the contract 
for a future day of payment ” ( k ). 

Accordingly, where specific goods were sold to be paid 
for by cash in one month, less 5 per cent, discount, this was 
held to be a sale on a month’s credit, and not a sale for ready 
money with a month’s grace (k). In the same case evidence 
of a custom in the particular trade, that the sellers were not 
bound to deliver without payment, was rejected as contrary 
to the terms of the contract. But on this point the decision 
was afterwards overruled ( l ). 

Lien based on possession. — An unpaid seller’s lien 
depends on actual possession and not on title, and is not 
affected by his having parted with the documents capable 
of transferring the title. He may have given a bill of lading 
which passes the legal property in the goods, or he may 
have given a delivery order which, though it does not pass 
the legal title or property in the goods, enables the person 
receiving it to acquire possession of the goods and to acquire 
title in that way. But whatever he has done in that respect 
does not as between himself and the buyer destroy his right 
of lien as long as he keeps possession of the goods as vendor 
and in no other character (m). Accordingly it has been held 
in India that the giving a delivery order by a seller to a 
buyer, does not of itself give the buyer such a possession of 
the goods as to defeat the seller’s lien for the price (n), but 
the seller’s lien may be defeated where the circumstances 
of a case are such as to estop the seller from denying that 
t payment had been received for the goods to which the 
delivery order related (o). 

(k) Spartali v. Benecke (1850) (1877) 5 Ch. Div. 195, 200, per 

10 C. B. 212, 223,84 R. R. 532, 541, Jesseli, M.R. 

per Wilde, C. J. (n) Le Geyt v. Harvey (1884) 

( l ) Field v. Lelean (1861) 6 8 Bom. 501. 

H. & N. 617, 123 R. R. 729, Ex. Ch. (o) Anglo-India Jute Mills Co. v. 

(m) Imperial Bank v. London Omademull (1910) 38 Cal. 127, 10 
ds St. Catherine Docks Co. y Ltd. I. C. 859. 
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Seller in possession as bailee of the buyer.— At 

co mm on law it was held that by ceasing to possess in his 
original character, and agreeing to possess on the buyer’s 
account, the seller abandoned his lien ; and for this reason, 
such an attornment was held to constitute a “ receipt ” of 
the goods by the buyer within the meaning of the Statute 
of Frauds ( p ). But if the buyer became insolvent, the right 
of lien was held to revive (q). 

In Grice v. Richardson (r) the appellants, who traded 
in Australia, imported three parcels of tea which they sold 
to the respondents, who gave their acceptance or promissory 
notes for the price. The appellants were also warehouseman, 
having a bonded warehouse in which they had stored the tea 
on its importation. On selling the tea to the respondents, 
the appellants handed them delivery orders, each of which 
stated that the tea to which it referred was warehoused by 
the appellants. The delivery orders were subsequently 
endorsed by the respondents to W. & Co., and entries were 
made at the warehouse that the tea had been transferred to 
W. & Co. Subsequently W. & Co. became insolvent and their 
acceptances and notes were dishonoured, by which time part 
of the tea had been delivered to W. & Co. and part remained 
in the warehouse, for which the appellants had not 
been paid. Held , that the appellants as vendors retained 
their lien in respect of the tea which remained in the 
warehouse. 


Common law rule altered by the Act.— The English 
Act, section 41 (2), however, affirmed the seller’s right of 
lien notwithstanding that he is in possession as agent or 
bailee of the buyer, and this sub-section reproduces that 
provision. The earlier English decisions on the case of 
default without insolvency are therefore now inapplicable in 
both countries. 


(v) Cusack v. Robinson (1861) 
1 B. & S. 299, 124 R. R. 566. 
Judgment of the Court delivered 
by Blackburn, J. 

(q) Toivnley v. Crump (1835) 
4 A. & E. 58, 43 R. R. 300, 
where it is treated as already clear 

16 


that a vendor who i9 himself the 
warehouseman, does not lose his 
rights against a buyer who after- 
wards became bankrupt, merely 
by giving him a delivery order. 

(r) (1877) 3 App. Cas. 319, P.C. 


S. 47 
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The interesting question whether such an arrangement 
between the seller and buyer will now constitute a “receipt” 
sufficient to satisfy the Statute of Frauds need not be debated 
in India : but perhaps the provision of this sub-section will not 
be entirely irrelevant if in any case the question should arise 
whether the seller is in possession within the meaning of 
section 30 (1). 


48. Where an unpaid seller has made part 
part delivery. delivery of the goods, he may exercise 

his right of lien on the remainder, 
unless such part delivery has been made under such 
circumstances as to show an agreement to waive 
the lien. 


Lien available though seller has parted with posses- 
sion of part of the goods. — This section is very similar to 
section 34 and the principles enunciated in the cases cited 
under that section equally apply to this and it is therefore 
sufficient to refer to them ( 5 ). 

The section recognizes the rule that the seller’s lien is 
available so long as he holds any part of the goods, and no 
case appears to have arisen in which part delivery has been 
held to be delivery of the remainder, so as to divest the seller’s 
lien, when the goods were actually in the seller’s own custody. 
A somewhat desperate attempt was once made to persuade 
the Court that a sub-sale by the buyer of part of the goods, 
which remained in the seller’s warehouse, and delivery thereof 
at the buyer’s request to the sub-buyer operated as a construc- 
tive delivery of the whole to the buyer (t), but even then the 
sub-sale and delivery under it were relied on rather “ upon 
the ground that the vendee treated the goods as his own” (u) 
with the consent of the seller than because of any supposed 
intrinsic value of part delivery. The Court did not think 
it necessary to hear the seller’s counsel on either branch of the 
argument. Whichever way it was considered, the dealing 
with part could not be presumed to have any reference to 


( s ) See the examples and notes 
to that section, pp. 188-190 ante. 

(t) Miles v. Qorton (1834) 2 Cr. 


& M. 504, 39 R. R. 820. 

( u ) Follett arguendo, 2 Cr. & M., 
p. 507. 
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the whole, nor could the seller be presumed to intend to 
abandon any right as to the residue. There was also a question 
of the effect of paying warehouse rent, but as already seen, 
the payment of such rent is not conclusive to show that the 
seller holds the goods as the buyer’s bailee (t>), and that point 
also was decided in the seller’s favour. 


Instalment deliveries. — Even where the contract is 
for delivery and payment by distinct instalments and the 
buyer becomes insolvent (w) in the course of performance of the 
contract, the seller need not deliver any more goods without 
payment in full. He is entitled to refuse to deliver any 
more till he is paid the debt due to him for those already 
delivered as well as the price of those still to be delivered ( x ). 
But the trustee in bankruptcy of a bankrupt purchaser, and 
it seems also a sub-purchaser, may elect to fulfil the contract 
by tendering the price in full within a reasonable time, although 
the seller is not bound to tender the goods (y). 


When goods in the custody of a bailee.— When the 
goods are in the custody of some bailee of the seller’s 
it is less difficult to show that delivery of part by the bailee 
to the buyer operates as the delivery of the whole, but even in 
those cases it often appears that the bailee had, with the 
consent of the seller, attorned to the buyer in respect of the 


(v) See the note to s. 33, ante 
pp. 184, 185. In those days an 
agreement by the seller to hold the 
goods as the buyer’s bailee operated 
as a delivery which terminated the 
seller’s lien, but this is no longer the 
law. See s. 47 (2) and the note 
thereto ante p. 239. 

(w) Aliter, apparently, if the 
buyer remains solvent ; non-pay- 
ment of one instalment will not, 
it seems, in that case entitle the 
seller to claim a lien on the next 
instalment for the price of the 
unpaid instalment and withhold 
delivery of it on that ground. 
See Chalmers, p. 106, and cf. 
Sooltan Chund v. Schiller (1878) 4 
Cal. 252. As to failure to pay 
for the instalment amounting to a 
repudiation by the buyer of the 
contract so as to entitle the seller 


to rescind and on that ground 
refuse delivery of any further 
instalment, see s. 38. 

(x) Ex parte Chalmers (1873) L. 
R. 8 Ch. App. 289, 293. See p. 236 
ante. The seller, however, must 
deliver an instalment which has 
been paid for. Merchant Banking 
Co. v. Phoenix Bessemer Co. (1877) 
5 Ch. Div. 205. 

(y) Ex parte Stapleton (1879) 10 
Ch. Div. 586 ; Orey v. Lamond 
Walker (1913) 40 Cal. 523, 531-533, 
18 I. C. 753, and see Kemp v. 
Falk (1882) 7 App. Cas. at p. 578, 
where Lord Selborne expressed the 
opinion that a sub-purchaser would 
have this right. 


S. 48 
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whole (z), and where this is not the case it must still be 
shown that the part delivery took place in such circumstances 
as to make it a delivery of the whole (a). 


Acceptance of part of the goods under the Statute 

of Frauds. — It may perhaps be worth while to observe that 
a decision under the Statute of Frauds in England, that an 
acceptance of part of goods ordered, where the contract 
included several classes of goods, made the contract enforceable 
as to all the goods contracted for, and not only as regards the 
parts to which the parcel accepted belonged (6), has nothing to 
do with the effect of part delivery as regards the seller’s lien or 
right to stop in transit either at common law or under the 
present Act. It certainly does not decide that the fact of a 


cargo sold at one time containing goods of several kinds might 
not strengthen the presumption against the delivery of half 
the cargo, consisting of 


goods of one kind only, being intended 


to operate as a delivery of the whole. 


Termina- 
tion of lien. 


49. (1) The unpaid seller of 
goods loses his lien thereon — 


(a) when he delivers the goods to a carrier or 
other bailee for the purpose of transmission 
to the buyer without reserving the right of 
disposal of the goods ; 


(b) when the buyer or his agent lawfully obtains 
possession of the goods ; 


(c) by waiver thereof. 


(2) The unpaid seller of goods, having a lien 
thereon, does not lose his lien by reason only that he 
has obtained a decree for the price of the goods. 


Examples. — The section may be illustrated by the 
following examples : 

(z) See for instance Hammond v. (a case of stoppage in transit). 
Anderson (1803) 1 B. & P. N. R. (a) See for instance Tanner v. 
69, 8 R. R. 763, in which case the Scovell (1845) 14 M. & W. 28, 69 
buyer had, in addition, weighed R. R. 644, which should be 
and, therefore, had had actual contrasted with Hammond v. 
physical possession of the whole, Anderson , supra. 
cf. Slubey v. Heyward (1759) ( b ) Elliott v. Thomas (1838) 

2 Hy. Bl. 504, 3 R. R. 486 | 3 M. & W. 170, 49 R. R. 558. 



LOSS OF LIEN. 


245 


(1) Goods were sold and sent by the sellers at the 
request of the buyer to shipping agents of the buyer, and 
were put on board a ship by those agents. Subsequently 
they were re-landed and sent back to the sellers for the 
purpose of re-packing. While they were still in the possession 
of the sellers for that purpose, the buyer became insolvent. 
Thereupon the sellers refused to deliver them to the buyer’s 
trustee in bankruptcy except upon payment of the price. 
Held , that the sellers had lost their lien by delivering the 
goods to the shipping agents, and their refusal to deliver 
the goods to the trustee was wrongful (c). 


(2) Sale of a stack of hay for £86, to be paid for as 
taken away, the whole to be removed by a certain date. 
Part, but only part, was paid for and removed by the buyer 
before that date, and two months after that date the seller 
cut up and used the remainder. By so doing the seller 
waived his lien, and the buyer successfully maintained an 
action of trover against him (d). 


Loss of lien. — The seller’s lien depends upon 
possession : hence “ when the vendor has given the buyer 
possession under the contract of sale, all his rights in the 
goods are completely gone ; he must recover the price exactly 
as he would recover any other debt (e), and has no longer 
any claims on the goods sold superior to those of any other 
creditor. The delivery and acceptance of possession complete 
the sale, and give the buyer the absolute unqualified and 
indefeasible rights of property and possession in the things 
sold, though the price be unpaid and the buyer insolvent, 
unless, indeed, the whole transaction is vitiated by actual 
fraud ” (/). The various methods by which possession can 
be given to the buyer have already been discussed ( ; g ), and 


(c) Valpy v. Gibson (1847) 4 C.B. 
837, 72 R. R. 740. 

( d ) Gurr v. Cuthbert (1843) 12 
L. J. Ex. 309, 61 R. R. 787. 

(e) Cf. Maneckji Peslonji Bharu- 
cha v. H ad Hal Sarabliai & Co. 
(1926) 50 Bom. 360, 53 I. A. 92 

94 I. C. 824, (’26) A. PC. 38 (sale of 
shares). 

(/) Blackburn on Sale, p. 313. 
The ancient law of some continental 


countries was more favourable to 
the seller, and allowed him to 
recover the goods if they still 
existed in specie in the hands of an 
insolvent buyer, or even in the hands 
of a bona fide sub-purchaser if no 
general credit had been given. 
This, however, is now of little but 
historical interest. See op. cit. 
pp. 314-15. 

(g) See notes to s. 33. 


S. 49 
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sub-section (1) (b) merely summarizes the results, while the 
provision of sub-section (1) (a) follows logically from section 
39 (1). The reservation of the right of disposal, indeed, 
prevents the delivery to the carrier being a delivery to the 
buyer, but as in such cases the property remains in the 
seller (h), no question of his parting with his lien really arises, 
for the right of lien only comes into existence when the 
property has passed. But when the property has passed, and 
the seller, though entitled to retain possession, deliberately 
parts with the possession by delivering the goods under the 
contract, he abandons his rights over the goods, subject to the 
one exception, that if they are delivered to a carrier for 
transmission to the buyer, he still has the right on the buyer’s 
insolvency to stop the goods in transit and so resume 
possession (i). 


Buyer tortiously obtaining possession. — If the buyer 

by some tortious act obtains possession of the goods, the 
seller may take them back, if he can do so (j), or sue the 
buyer in trover if he refuses to re-deliver them, for the mere 
right to have possession of the goods is a sufficient right upon 
which to found that action ( k ). The same result would no 
doubt follow if, say, the seller allowed the buyer to take the 
chattel temporarily, for the purpose of trying it, and the 
buyer then refused to return it to the seller. The delivery 
would not then be under the contract of sale, but under a 
special contract of bailment (/). 

Waiver of lien. — By selling the goods on credit the 
seller waives his lien during the currency of the credit, unless 


(h) See section 25 (1). 

(i) The buyer may re-deliver the 
goods to the seller or, in certain 
cases, agree to the seller re-taking 
possession of the goods ( Bhimji N. 
Dalai v. Bombay Trust Corporation 
(1929) 64 Bom. 381, 124 I. C. 800, 
(’30) A. B. 306), with the right 
to hold them on the same terms as 
if he had the seller’s lien : but here 
the right is created by express con- 
tract, and does not, as does the 
seller’s lien property so called, arise 
by implication of law ; and such 
transactions may amount to a fraud- 
ulent preference ; Re O' Sullivan 
(1892) 61 L.J. Q. B. 228; cf. In 


re Nripendra Kumar Bose (1929) 
56 Cal. 1074, 121 I. C. 745, (’30) 
A. C. 171. Apart from such an ex- 
press contract, the seller regains no 
rights over the goods by obtaining 
possession of them from the buyer, 
Valpy v. Oibson , supra, example (1). 

(j) Cf. Wallace v. Woodgate (1824) 
R. & M. 193. 

( k ) Cf. Litt v. Cowley (1816) 7 
Taunt. 169, 17 R. R. 482, a case of 
stoppage in transit, but the principle 
is the same. 

(Z) See Allen v. Smith (1862) 
11 W. R. 440, Ex. Ch., and cf. 
Tempest v. Fitzgerald (1820) 3 B. & 
Aid. 680, 22 R. R. 526. 
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in the meantime the buyer becomes insolvent ; and the S, 48 
same result will follow if after the contract of sale he accepts 
conditional payment by taking a bill of exchange for 
the price (m), or takes some other security which postpones 
the date of payment and is therefore inconsistent with 
the right of lien (n). 


A lien created by express contract will also negative the 
lien which arises by implication of law ( o ). The seller may 
also waive his lien by assenting to a sub-sale ; and if he parts 
with the documents of title and they come into the hands 
of a third party, he may thereby lose his lien (p). 


Waiver of lien by wrongful acts.— It is a general rule 
of law that where a person has a lien on goods, but wrongfully 
refuses to deliver them up, or deals with them in a manner 
inconsistent with the mere right to have possession of them, 
or claims to keep them upon some ground other than his 
right of lien, he waives the lien. The practical result of this 
is that he cannot, when sued by the owner, defeat his action by 
setting up the lien or objecting that the amount due in respect 
of which the lien is exercisable had not been tendered before 
action brought ( q ). In the case of a seller’s lien this position 
usually arises where the seller has wrongfully re-sold the goods, 
and this case is provided for by section 54, but may arise if, for 
instance, the seller wrongfully consumes the goods (r). Pre- 
sumably in such a case the damages w’ould be the value of 
the goods, less the purchase price or that part of it which 
remained unpaid, that is to say, the value of the buyer’s 
actual interest in the goods (5). 


( m ) The lien will in this case also 
revive under s. 47 if the seller is 
still in possession after the term of 
credit has expired or at the time 
when the buyer becomes insolvent. 
See Miles v. Gorton ( 1834) 2 C. & M 

504, 39 R. R. 820. 

(n) It is essential that the 
security taken should be inconsis- 

*® nt r Y ith the lien ; v. 

McLachlan( 1883) 23 Ch. Div. 330; 

Bank of Africa v. Salisbury Minina 

Co. (1892) A. C. 281. 9 

(o) In re Leith's Estate (1806) 
L. R. 1 P. C. 296, at p. 305. 


( V ) See s. 53. 

( Q ) See Jones v. Tarleton (1842) 
9 M. & W. 675, 60 R. R. 863, 
(carrier) Jones v. Cliff (1883) 1 C. 
& M. 540, 38 R. R. 686 (case of a 
person having redeemed goods from 
pawn at the request of the owner) ; 
Mullinger v. Florence (1878) 3 

Q. B. D. 484, C. A. (innkeeper) ; 
Ymigmann v. Briesemann ( 1893) 67 
L. T. 642, at p. 644, C.A. 

(r) Gurr v. Cuthbert , supra, 
example (2). 

(s) Chinery v. Viall (1860) 5 
H. & N. 288, 120 R. R. 588. 
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Lien not destroyed by judgment for the price- 

feu b- section (2) declares the common law (t). The effect is 

that though the simple contract debt is merged in the 

judgment debt, the security is unaffected. If, however, the 

seller causes the goods to be taken in execution at his 

own suit, he loses his lien : for he gives up his right to 

the possession of the goods by letting the sheriff take 
possession ( u ). 


Stoppage in Transit. 


\ 


50. 


Subject to the provisions of this Act, when 

Right of stop- ^ buyer of goods becomes insolvent, 
page in transit. the unpaid seller who has parted with 

the possession of the goods has the 
right of stopping them in transit, that is to say, he 
may resume possession of the goods as long as they 
are in the course of transit, and may retain them 
until payment or tender of the price. 


Stoppage in transit. — An interesting account of the 
earlier history of this right in English reported cases may be 
found in the judgment of Lord Ahinger, C.B. (the value of 
which for this purpose is not affected by the fact that it 
was a dissenting one) in Gibson v. Carruthers (v), which is 
extracted and supplemented by some very valuable remarks 
in Lord Blackburn’s book ( w ). It is not possible, however, 
to dwell on this here. 


In order that the right may be exercised, the following 
conditions must all be satisfied : — the seller must be unpaid (x) ; 
the buyer must be insolvent ; the property must have 


(t) Houlditch v. Desanges (1818) 
2 Stark. 337, 20 R. R. 692. 

(u) Jacobs v. Latour (1828) 5 
Bing. 130. 

(v) (1841) 8 M. & W. 321, 58 

R. R. 713. See also Booth S. S. Co. 
v. Cargo Fleet Iron Co. (1916) 2 K.B. 
570, C. A. 

(w) Blackburn on Sale, Part 3, 
Chapter I. The earliest case in our 


1 books, JVisemanv. V and e putt (1090) 
2 Vern. 203, is not well reported. 
The Court may or may not have 
intended to administer a cosmo- 
politan law of merchants. It does 
appear, however, that equity was 
before common law in recognizing 
the doctrine. 

( x ) As to this see s. 45 and notes 
thereto. 



DURATION OF TRANSIT. 


249 


passed (y) ; the seller must have parted with the possession 

of the goods and the buyer must not have acquired it.- This 

last condition, as appears from the next section, is that which 

is shortly expressed by saying that the goods are in transit. 

Further, the right can only be exercised by a seller or a 

person in a position analogous to that of a seller (z ) ; the 

right to stop in transit is unknown outside the law relating 

to the sale of goods (a). Lastly, it is a right against the goods 

themselves only. “ If they arrive injured and damaged in 

bulk or quality, the right to stop in transitu is so far impaired ; 

there is no contract or agreement which entitles the 

vendor to go beyond those goods in the state in which they 

arrive, and to claim some moneys which have been paid 

by the underwriters to the purchasers of the goods 

in respect of their loss by the non-arrival of their 
property ” (b). 


Duration 

transit. 


51 . ^ Goods are deemed to be in course of 
Q f transit from the time when they are 

j * l j • .. y 


delivered to a carrier or other bailee 

, , ^ or the purpose of transmission to 

the buyer, until the buyer or his agent in that behalf 

takes delivery of them from such carrier or other 
bailee. 

, , , If ,. the buyer or bis agent in that behalf 
obtains delivery of the goods before their arrival 

end the appomted desti nation, the transit is at an 

■f 

\ 

(3) If, after the arrival of the goods at the 
appointed destination, the carrier or other bailee 

^u a °Ti! edgeS j 10 th , e . bu y er or bis agent that be 
the goods on his behalf and continues in pos- 
session of them as bailee for the buyer or his agent, 
the transit is at an end and it is immaterial that a 


t0 the n " ht of the se Mer to 
withhold or countermand delivery 

in the case of executory contracts 
of sale see s. 46 (2) 

(2) S. 45 (2). 


(а) Sweet v. Pyra (1800) 1 East. 
4, 6 R.R. 497. 

(б) Berndtson v. Strang (1868) 
L. R. 3 Ch. App. 588, at p. 591, 
per Lord Cairns. 


s*. 

50 , 51 
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51 further destination for the goods may Lave been 
indicated by the buyer. 

v.. (4) If the goods are rejected by the buyer 
and the carrier or other bailee continues in pos- 
session of them, the transit is not deemed to be at 

an end, even if the seller has refused to receive them 
back. 

V( 5 ) When goods are delivered to a ship char- 
tered by the buyer, it is a question depending on 
the circumstances of the particular case, whether 
they are in the possession of the master as a carrier 
or as agent of the buyer. 

x (f>) Where the carrier or other bailee wrong- 
fully refuses to deliver the goods to the buyer or 
his agent in that behalf, the transit is deemed to 
be at an end. 

\_^7) Where part delivery of the goods has been 
made to the buyer or his agent in that behalf, the 
remainder of the goods may be stopped in transit, 
unless such part delivery has been given in such 
circumstances as to show an agreement to give up 
possession of the whole of the goods. 

Duration of transit.— This section reproduces section 45 
of the English Act, with some slight verbal differences, 
which do not appear to be material, and replaces section 100 
of the Indian Contract Act. It is a concise and successful 
summary of the law as it had been established at the time 
when the English Act was passed by a series of decisions 
in the nineteenth century ; and it will best explain the section 
to cite a few of the most authoritative expositions of the 
law in those cases, which are most conveniently given in order 
of date. 

1836. James v. Griffin, 2 M. & W. 623, 42 R. R. 243 — 
Goods were consigned by ship to the purchaser deliverable 
in the river Thames. On their arrival the purchaser, being 
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pressed by the captain of the ship to have them landed, sent 
his son with directions to land them at a wharf, where he was 
accustomed to have goods landed for him and to take them 
thence in his own carts. The purchaser was then insolvent, 
and told his son that he did not intend to meddle with the 
goods and that the seller ought to have them. The goods were 
by the son’s directions landed at the wharf, and there they 
were stopped by the seller. It was held that, as the purchaser 
had not taken possession of the goods as owner, the transit was 
not at an end. Parke, B., in the course of his judgment said 
( 2M. & W., at p. 632, 42 R. R., at p. 253) “ The delivery by the 
vendor of goods sold to a carrier of any description, either 
expressly or by implication named by the vendee, and who is to 
carry on his account, is a constructive delivery to the vendee ; 
but the vendor has a right if unpaid, and if the vendee be insol- 
vent, to retake the goods before they are actually delivered to 
the vendee, or some one whom he means to be his agent, to 
take possession of and keep the goods for him, and thereby to 
replace the vendor in the same situation as if he had not parted 

with the actual possession The actual delivery to the 

vendee or his agent, which puts an end to the transitus or state 
of passage, may be at the vendee’s own warehouse, or at a 
place which he uses as his own, though belonging to another, 
for the deposit of goods: Scott v. Pettit (c), Rowe v. Piekford ( d ) ; 
or at a place where he means the goods to remain until a fresh 
destination is communicated to them by orders from himself ; 
Dixon v. Baldwen ( e ) ; or it may be by the vendee’s taking 
possession by himself or agent at some point short of the 

original intended place of destination Was the landin" 

and warehousing the goods at the wharf, by the vendee’s 
or er, a delivery of them at a warehouse or place of deposit 
or the vendee, or a taking possession of the goods as owner ? 

ie answer to both these questions depends upon that to a 
prior question — quo animo was that act done.” The learned 
Judge then examined the evidence and came to the same 

d id" tf 0 ! 1 i aS the ma ) 0Tit y of the Court, that the purchaser 
did not take possession as owner, that is to say he never 


S. 51 


(c) (1803) 3 Bos. & p 469 7 
R. R. 804. 

(d) (1817) 8 Taunt. 83, 19 R. R. 
466. 


(e) (1804) 5 East, 175, 7 R. R. 
681. Compare Ex parte Miles 
(1885) 15 Q.B.D. 39, C. A. 



252 


THE INDIAN SALE OF GOODS ACT. 


S. 51 accepted the goods and consequently the transit was not at 

an end (/). 

1842. Whitehead v. Anderson , 9 M. & W. 518, 60 R. R. 
819* Timber was consigned by ship to the buyer at Fleetwood. 
On arrival of the ship the agent of assignees of the bankrupt 
buyer went on board, stating to the captain that he had come 
to take possession of the timber and saw and touched some 
of it. The captain said that he would deliver it on his freight 
being paid. Later the seller gave notice of stoppage to the 
mate, who, in the absence of the captain on shore, was in charge 
of the ship and cargo. The timber was subsequently delivered 
to the seller’s agent. It was held that there was no actual 
taking of possession by the assignees, and no contract by 
the captain to hold the goods on their behalf as their agent, 
so that there was no constructive possession of the goods 
by them. 

The judgment of the Court was delivered by Parke, B., 
who said (9 M. & W. at. p. 534, 60 R. R., at p. 833) : “ The law 
is clearly settled that the unpaid vendor has a right to retake 
the goods before they have arrived at the destination originally 
contemplated by the purchaser, unless in the meantime they 
have come to the actual or constructive possession of the vendee. 

If the vendee take them out of the possession of the carrier into 
his own before their arrival, with or without the consent of the 

(/) Compare Bolton v. The in transitu must be such as that the 
Lancashire and Yorkshire Railway buyer has taken actual or construc- 
Co. (1866) L. R. 1 C. P. 431, tive possession of the goods, and 
per Willes, J., at pp. 439, 440. that cannot be so long as he 
“ The right to stop in transitu repudiates them.” Sub-section (4) 
upon the bankruptcy of the buyer is based on these cases. The fact 
remains, even when the credit has that the buyer deliberately refuses 
not expired, until the goods have to take possession (as in James v. 
reached the hands of the vendee or Griffin), in order to enable the 
of one who is his agent, as a ware- vendor to stop in transit, does not 
houseman, or a packer, or a shipping amount to a fraudulent preference : 
agent to give them a new destina- Ex parte Cooper (1879) 11 Ch. 

tion. Until one of these events Div., at p. 73, per Brett., L. J. It 
has happened, the vendor has a need hardly be said that if the 
right to stop the goods in transitu, buyer rejects the goods after the 
It must be observed that there is, transit is ended, e.g , after he has 
besides the propositions I have taken possession of them by 
stated, and which are quite familiar, himself or some agent, the seller s 
one other proposition which right to stop the goods is not 
follows as deducible from these, revived : Jobson v. Eppenheim 
viz., that the arrival which is to (1905) 21 T.L.R. 468. 
divest the vendor’s right of stoppage 
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carrier, there seems to be no doubt that the transit would be at 
an end. . .This is a case of actual possession, which certainly 
did not occur in the present instance. A case of constructive 
possession is where the carrier enters expressly or by implica- 
tion into a new agreement, distinct from the original contract 
for carriage, to hold the goods for the consignee as his agent, 
not for the purpose of expediting them to the place of original 
destination, pursuant to that contract, but in a new character, 
for the purpose of custody on his account, and subject to 

some new or further order to be given to him There is 

no proof of any such contract. A promise by the captain 
to the agent of the assignees is stated, but it is no more 
than a promise, without a new consideration, to fulfil the 
original contract and deliver in due course to the consignee, 
on payment of freight, which leaves the captain in the same 
situation as before ; after the agreement he remained a mere 
agent for expediting the cargo to its original destination” (g). 


( g ) The statement that “ if the 
vendee takes the goods out of the 
possession of the carrier into his 
own before the arrival without the 
consent of the carrier” the transit 
would be at an end, was challenged 
by Lord Blackburn (Blackburn on 
bale, pp. 374-5) who suggested that 
the true principle w’as that “ the 
question whether actual possession 
taken by the vendee against the 
assent of the carrier terminates the 
transitu9 or not, depends on the 
carrier s right to insist on con- 
tinuing to hold (the goods) on the 
original consignment. And possibly 
an unequivocal demand of posses- 
sion made upon the middleman and 
refused by him, may have the same 
effect upon the transitus that an 
actual taking of possession against 
the assent of the middleman would 
have had. That is, it would termi- 
nate the transitus if the refusal was 
so tortious as to render the middle- 
man liable in trover, just as the 
actual taking of possession would 
terminate the transitus if it was 
justifiable against the middleman ” 
It is conceived that the Act adopts 
this view. The words of sub-section 
(2) are not apt to describe a tortious 


taking of possession, and they may 
be compared with s. 49 (1) (b), and 
the principle in both cases would 
appear to be the same. On the 
other hand the words of sub-sec- 
tion (G) are wide enough to cover a 
wrongful refusal by the carrier to 
deliver before the goods have 
reached their destination. When 
goods are carried by sea, the carrier 
by the bill of lading engages to 
deliver at the place of destination 
and it therefore gives no authority 
to the consignee to demand the 
goods before their arrival at that 
place: op. cit ., p. 372, citing Abbott 
on Shipping : Holst v. Pownal (1794) 
1 Esp. 240, per Lord Kenyon, whose 
ruling was affirmed by the King’s 
Bench : Jackson v. Nichol (1839) 
5 Bing. N. C. 508, 50 R. R. 777; 
cf. Booth Steam Ship Co. v. Cargo 
Fleet Iron Co. (1916) 2 K. B. 570, 
at p. 600, C. A. But in the case of 
carriage by land the position may be 
different, see Londond? North XV ester n 
Ry. v. Bartlett (1861) 7 II. & N. 400, 
126 R. R. 481 ; Cork Distilleries Co. 
v. Great Southern Ry. (1874) L. R. 7 
H. L. 269, and cf. Wright v. Lawes 
(1801) 4 Esp. 28; Mills v. RoM(1801) 
2.B. & P. 457,at p. 461, 5 R. R. 633. 
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1850. Bird v. Brown , 4 Ex. 786, 80 E. E. 775. — A 
pretended notice to stop the goods in transit was given by 
some merchants, who had however no authority from the 
seller to give it. Subsequently the assignees of the bankrupt 
buyer formally demanded the goods from the carrier, tendering 
the freight at the same time. The carrier refused to deliver 
to them and on the same day delivered them to the merchants, 
who had given the ineffectual notice to stop. The transit 
was held to be at an end and both the carrier and merchants 
were liable in trover : and a later attempt by the seller to ratify 
the stoppage of the goods by the merchants was of no effect. 


The judgment of the Court was delivered by Eolfe, B. 
who said (4 Ex. p. 797) : “ There could be no valid stoppage 

in transitu after the formal demand of the goods by Bird and 
the subsequent delivery of them to the defendants. The 
goods had then arrived at Liverpool and were ready 
to be delivered to the parties entitled. Bird, on behalf of 
the assignees, demanded the goods and tendered the amount 
due for the freight. Assuming that there had been no previous 
stoppage in transitu , the master .... was thereupon bound 
to deliver up the goods to Bird as representing (the buyers) 
and he could not by his wrongful detainer of them and 
delivering them over to other parties, prolong the transitus 
and so extend the period during which stoppage might be made.” 


1867. Schotmans v. Lancashire & Yorkshire By. Co ., 
L. E. 2 Ch. App. 332. — The goods were delivered on board a 
ship belonging to the buyer, which was employed as a general 
trader. By the bills of lading the goods were deliverable to 
the buyer or his assigns. This was held to be a delivery to 
the buyer, so as to preclude the right to stop in transit before 
the arrival of the goods at the port of consignment. 

Lord Chelmsford said, at pp. 335, 336: “If the goods are 
actually deli vered to an agent of the vendee employed by him to 
receive delivery, the vendor is divested of his right of stoppage in 
transitu. On the other hand, although there is an actual delivery 
to the vendee’s agent, the vendor may annex terms to such deli- 
very, and so prevent it from being absolute and irrevocable 

If the vendor desires to protect himself, he may . . . preserve 
his right of stoppage in transitu by taking bills of lading, 
making the goods deliverable to his order or assigns.” 
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Cairns, L. J., ibid , at p. 338: “ The essential feature of 

a stoppage in transitu . . is that the goods should be at the 

time in the possession of a middleman, or of some person inter- 
vening between the vendor who has parted with and the pur- 
chaser who has not yet received them. It was suggested here 
that the master of the ship was a person filling this character, 
but the master of the ship is the servant of the owner, and if 
the master would be liable because of the delivery of the goods 
to him, the same delivery would be a delivery to the owner, 
because delivery to the agent is delivery to the principal” (h). 


( h ) It is obvious that if the goods 
were to be put on the buyer's own 
cart or barge, which he had sent 
for them, they would not be in 
transit : and the same reasoning 
applies when they are put on board 
the buyer’s own ship, unless the 
seller protects himself by refusing 
to appropriate the goods to the 
contract unconditionally, as by 
taking the bill of lading in his own 
favour. See sec. 25 (2). The 

master of the buyer’s ship will then 
only hold the goods as carrier, not as 
the buyer’s agent. If there is, in such 
a case, a conditional appropriation 
and the condition is to be fulfilled by 
the buyer accepting a bill drawn 
against the goods, his acceptance 
while the goods are in transit makes 
him the owner of the goods, but does 
not make the carrier hold as his agent 
or servant. See Cahn v. Pockett' 8 
Bristol , etc ., Co. (1899) 1 Q. B. 643, 
C. A., cited in the notes to s. 30, 
where the discussion of principles 
is instructive. The rule was 
taken for granted in Van Casteel v. 
Booker (1848) 2 Ex. 691, 76 R. R. 
729, the only question in that case 
being the effect of the bill of lading. 
Sub-section (5) implicitly recognizes 
the rule, and deals with the special 
case where the goods are put on 
board a ship which is not the 
buyer’s own but chartered by him. 
The matter cannot be better put 
than it was by Lord Blackburn : 
(Blackburn on Sale, p. 352). “ In 
the majority of cases, the shipowner 
does not part with the possession of 
the vessel to the charterer, he does 


no more than contract to employ the 
vessel and the services of the master 
and crew for a time exclusively for the 
benefit of the charterer : so that the 
master remains the servant of the 
shipowner, and not of the charterer, 
and his possession is the possession 
of the shipowner, and not of the 
charterer in any case in which 
their rights come in question. But 
though this is the usual contract 
between the shipowner and the char- 
terer, they may in law, and in prac- 
tice sometimes do agree, that the 
charterer shall during the voyage 
have the possession of the vessel, 
and that the master shall during 
that time be the servant of the 
charterer. In other words (the) 
charter party. . . .may amount to a 
demise of the vessel, and of the 
services of the master and crew. . . . 
When, therefore, goods are put 
into the possession of the master of 
a ship, they are in general in the 
possession of the shipowner, who, as 
it is evident, is an agent to forward 
the goods, and therefore goods on 
shipboard in general are in transitu : 
but where the master is not the 
servant of the shipowner, but the 
immediate servant of the charterer, 
the goods by being put into posses- 
sion of the master are put in the 
possession of the charterer, and, 
therefore, if the charterer be also 
the purchaser, they are no longer 
in transitu.” The cases of Bemdtson 
v. Strang (1868) L. R. 3 Ch. App. 
588 and Ex -parte Rosevear China Co., 
cited in the text (see next page) 
illustrate the first proposition. 


s. 51 
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1879. Ex parte Cooper, 11 Ch. D. 68, James, L. J., at 
pp. 77, 78 (after the several members of the Court had given 
judgment on the special facts) 1 think that our decision, 

in which we are unanimous, may be expressed thus : When 
goods are placed in the possession of a carrier, to be carried 
for the vendor, to be delivered to the purchaser, the transitus 
is not at an end so long as the carrier continues to hold the 
goods as a carrier. It is not at an end until the carrier, by 
agreement between himself and the consignee, undertakes 
to hold the goods for the consignee, not as carrier, but as 
his agent. Of course the same principle will apply to a 
warehouseman or a wharfinger” (j). 

1879. Ex parte Rosevear China Clay Company , 11 Ch. D. 
560. — A contract was made for the sale of some china clay 
f.o.b. at Fowey. The buyer chartered a ship and gave notice 
to the sellers, who delivered the clay on board at Fowey. 
The destination of the clay had never been communicated by 
the buyer to the sellers, but in fact it was to be carried to 
Glasgow. No bill of lading was signed and before the ship 
left the port the sellers gave notice stopping the goods. Held 
by the Court of Appeal that the stoppage was good. James, 

L. J., at p. 568. “ The authorities show that the vendor 

has a right to stop in transitu until the goods have actually 


(i) The notice to stop in this 
case had been given after part of 
the cargo had been delivered and 
part of the freight paid, but before 
the whole of the freight had been 
paid. The case, therefore, is also 
an illustration of sub-section (7). 
The principles applicable to this 
question have already been suffi- 
ciently discussed in the notes to 
sections 34 and 48. 

(j) It will be observed that the 
seller’s assent is not in this case 
necessary : the agreement can be 
made between the carrier and 
buyer alone. For an example see 
Kendal v. Marshall Stevens ds Co. 
(1883) 11 Q.B.D. 356, C.A. where the 
agreement was between the carrier 
(a railway company) and an agent 
of the buyer. The mere fact that 
the freight is not paid is not conclu- 
sive against such an agreement. 


“ The agent to forward may very 
well agree to hold the goods as an 
agent to keep the goods, without 
thereby abandoning any lien which 
he may have in the capacity 
of carrier for freight or other- 
wise. He may in substance say 
* I will hold the goods for you and 
at your disposal, but neither you 
nor any one else shall take them 
away without paying my charges ; ’ 
and if such an agreement is come to, 
the transitus is ended. It is there- 
fore no conclusive test of a transitus 
or none, whether the buyer has 
acquired an immediate right to the 
possession or not, though it may 
afford strong evidence as to the 
nature of the actual holder’s posses- 
sion, which it is conceived depends 
upon mutual intention.” Black- 
burn on Sale, p. 367 ; cf. Kemp v. 
Falk (1882) 7 App. Cas., at p. 584. 
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got home into the hands of the purchaser, or of some one who g # 51 
receives them in the character of his servant or agent . . . 

. ... It is admitted that, if it had been mentioned in the 
original contract for sale that the goods were to be carried to 
Glasgow, the present case could not have been distinguished 
from Berndtson v. Strang ( Jc ), but it is said that the fact that 
no ultimate destination was mentioned affords a distinction. 

It seems to me, however, that the mere fact that the port 
of destination was left uncertain, or was changed after the 
contract for sale, can make no difference. The principle 
is this, that when the vendor knows that he is delivering 
the goods to some one as carrier, who is receiving them in that 
character, he delivers them with the implied right, which has 
been established by the law, of stopping them so long as they 
remain in the possession of the carrier as carrier.” 


Cotton, L. J., ibid., at pp. 571, 572 : “I think it is clearly 
established that so long as goods are in the hands of a carrier 
as carrier they are not in the actual possession of the purchaser, 
whoever may have nominated the carrier. The contract 
with a carrier to carry goods does not make the carrier 
the agent or servant of the person who contracts with him, 
whether he be the vendor or the purchaser of the goods . . . . 
Here the contract was that the goods were to be placed on 
board by the vendors, not by the purchaser. The purchaser 
was to indicate where the goods were to go, and only when 
they had reached that destination would they come into 
his actual possession.” 


1887. Bethell v. Clark , 19 Q.B.D. 553, 20 Q.B.D. 615, 
C.A. — The buyer bought goods of Messrs. Clark & Co., the 
defendants, at Wolverhampton, and after the contract was 
made, sent them a consignment note in these terms: “Please 
consign the ten hogsheads hollow ware to S.S. ‘Darling Downs’ 
to Melbourne, loading in the East India Docks here.” The 
goods were sent by railway, and the railway company shipped 
them, and obtained and sent the mate's receipt to the buyer, 
but the latter did nothing with it. The sellers gave notice 
to the railway company stopping the goods, but too late 
to prevent shipment, and the ship sailed with the goods on 


17 


(tc) (1868) L. R. 3 Ch. App. 588. 
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S. 51 board. Before she arrived at Melbourne the sellers gave notice 

to the shipowners ( l ) claiming the goods as their property. 
After the arrival at Melbourne the trustee in bankruptacy 
of the buyer demanded the bills of lading from the master. 
Held that the goods had been effectually stopped, the transit 
not terminating until the ship had reached Melbourne. 

Cave, J., 19 Q. B. D., at p. 561 : “In all cases of stoppage 
in transitu , it is necessary first of all to ascertain what 
is the transitus or passage of the goods from the possession 
of the vendor to that of the purchaser. The moment that 
the goods are delivered by the vendor to a carrier to be carried 
to the purchaser the transitus begins. When the goods 
have arrived at their destination and have been delivered 
to the purchaser or his agent, or when the carrier holds them 
as warehouseman for the purchaser and no longer as carrier 
only, the transitus is at an end. The destination may be 
fixed by the contract of sale or by directions given by the 
purchaser to the vendor (m). But, however fixed, the goods 
have arrived at their destination, and the transitus is at an 
end, when they have got into the hands of some one who 
holds them for the purchaser and for some other purpose 
than that of merely carrying them to the destination fixed 
by the contract or by the directions given by the purchaser 
to the vendor. The difficulty in each case lies in applying 
( these principles.” 

1888. Lord Esher, M. R. (same case on appeal), 20 Q.B.D., 
at p. 617. — “ When the goods have not been delivered to 
the purchaser or to any agent of his to hold for him otherwise 
than as a carrier, but are still in the hands of the carrier 
as such and for the purposes of the transit, then, although 
such carrier was the purchaser’s agent to accept delivery 
so as to pass the property, nevertheless the goods are in transitu 
and may be stopped. There has been a difficulty in some 
cases where the question was whether the original transit was 
at an end, and a fresh transit has begun. The way in which 
that question has been dealt with is this. Where the transit 

“ (l) See section 52 (1)~ China Clay Co., supra , p. 25 6 ,hov^ 

(m) This is what is described by ever, shows that it is not absolutely 
the section as “ the appointed necessary that the destination 
destination.” The case of Rosevear should be actually named. 
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is a transit which has been caused either by the terms of the S. 51 
contract or by the directions of the purchaser to the vendor, 
the right of stoppage in transitu exists ; but, if the goods 
are not in the hands of the carrier by reason either of the 
terms of the contract or of the directions of the purchaser 
to the vendor, but are in transitu afterwards in consequence 
of fresh directions given by the purchaser for a new transit, 
then such transit is no part of the original transit, and the 
right to stop is gone. So also if the purchaser gives orders 
that the goods shall be sent to a particular place, there to be 
kept till he gives fresh orders as to their destination to a new 
carrier, the original transit is at an end when they have 
reached that place, and any further transit is a fresh and 
independent transit.” 

1890. Lyons v. Hojfnung , 15 App. Cas. 391, P.C. — The 
buyer at Sydney instructed the seller’s agent to send the 
goods when packed and marked to a named wharf in Sydney. 

He said the goods were going with him. Receipts were given 
by the shipowners, describing Hoffnung & Co., the sellers, 
as the shippers, Clare, the buyer, as the consignee, and 
Kimberley (in Western Australia) as the place of destination. 

Clare became insolvent after the goods left Sydney and 
before they arrived at Kimberley, and Hoffnung & Co. 
stopped the goods. It did not appear whether Clare did or 
did not in fact sail in the same ship, but their Lordships held 
it clearly not material. 

Lord Herschell in delivering the judgment of the Judicial 
Committee said, at pp. 396-397 : “ The goods at the time of 

the purchase were undoubtedly intended by the purchaser 
to pass direct from the possession of the vendors into the 
possession of a carrier to be carried to a destination intimated 
by the purchaser to the vendors at the time of the sale; because, 
although the language used by Clare according to his evidence 
was that he was going to Kimberley, and going to take these 
goods with him, that language must be interpreted according 
to the ordinary course of business as it would be understood 
by business men ; and it is obvious that Clare was not going 
to take these goods with him in any other sense than that he 
intended himself to be a passenger by the vessel on which 
they were to be shipped and by which they were to be carried. 
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S. 51 liis intention being that the goods should be shipped on board 

that vessel as cargo in the ordinary way, carried by carriers 
to their destination, and there delivered to him. 

These circumstances appear to their Lordships sufficient 
to indicate that the right to stop in transitu existed . . . 
The law appears to their Lordships to be very accurately 
and clearly laid down by the Master of the Rolls in the case 
of Bethell v. Clark” (See p. 258, above). 

It must be observed that it is really a question of fact, 
depending on the intention of the parties, whether dealing 
with goods at this or that point, say at a port of embarkation 
after a railway journey, are the end of a first transit to be 
followed by a new one, or only an incident in one continuous 
transit ( n ). The fact that directions for forwarding are given 
by the buyer may co-exist with a contract leaving him 
no option as to the ultimate destination and therefore with 
a continuing transit. On the other hand delivery to a com- 
mission agent for the ultimate buyer, such an agent being 
himself the buyer as regards the original seller (o), or to a 
forwarding agent, appointed by the buyer, who is to receive 
his orders from the buyer (p), may show that the transit 
is at an end. In this connexion it is, no doubt, very 
material to ascertain what is the “appointed destination” 
and even whether the destination is fixed by the original 
contract or by directions given by the buyer to the seller, 
for in the latter case the buyer may be within his rights in 
interrupting the transit. If he does so, and the goods cannot 
be set in motion again without further orders from the 
buyer, the transit is at an end (q). 

(n) Ex parte Watson (1877) 5 Ch. agents gave further instructions 

Div. 35, C. A. to the sellers as to the shipment 

(o) Ex parte Miles (1885) 15 of the goods to Australia, where 

Q. B. D. 39, C. A. The remark their principal resided : and it was 
of Brett, L. J., ad. fin., at p. 47, is held that the transit continued 
instructive (leave had been asked and was not determined by the 
to appeal to the House of Lords), receipt of the goods by the defen- 
“ Jf there was a question of law we dants (the commission agents) at 
might consider it, but it is only a Liverpool. 

question of fact;” cf. Kemp v. (p) Kendal v. Marshall, Stevens 
Ismay Imrie & Co. (1909) 14 Co. (1883) 11 Q. B. D. 356 C . A 

Com. Cas. 202, 100 L. T. 996, at (q) Reddall v. Union Castle Mail 
p. 997, per Lord Alverstone, C. J. S. S. Co. (1914) 20 Com. Cas. 86. 

In that case the commission 
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IndifLU authorities. — Indian authorities have closely S. 51 
followed on the lines thus marked out by the English courts. 

In G. I. P. By. Co. v. Hanmandas ( r ) goods were delivered 
by the vendor to a railway company for conveyance to 
their place of destination. It was held that the transit 
determined on payment of freight to the company by an 
endorsee of the railway receipt for the goods from the pur- 
chaser, and on his loading the goods in his carts, and that 
the company had no right to stop the goods on behalf of the 
unpaid vendor on notice from him of the buyer’s insolvency, 
merely because the carts had not then left the goods compound 
of the railway station. 


A tortious act of the carrier after the goods are “ at 
home,” such as delivery to a person purporting to claim under 
the unpaid seller’s authority but not having authority in 
fact, cannot defeat the buyer’s right ( 5 ) nor, on the other 
hand, does a mistaken or otherwise wrongful delivery of 

goods by the carrier after notice to stop in transit defeat the 
right of the unpaid seller (£). 


Public wharves. The effect of landing goods at wharves 
belonging to public bodies like the Trustees of the Port of 
Bombay, constituted by Bombay Act VI of 1879, was con- 
sidered by Farran, J.,in Lilladhar v. George W reford (u), where 
the learned Judge after citing Barber v. Meyerstein (v) and 
Ghjn Mills & Co. v. East and West India Dock Co. (w) pro- 
ceeded to say “ From this it would seem to follow that so 
long as (the goods) are subject to a lien for freight, the transit 
is not ended. The goods are not at home. The converse 

• 1 1 • ^ seem also to be true, that when 

the shipowner lands the goods under the Statute, and his 

treight has been paid, his right of control and lien over the 


(r) (1889) 14 Bom. 57. The 

facts in this case are much like 
those of Ex parte Gibbes (1875) 
1 Ch. Div. 101. 

(a) Bird v. Brown (1850) 4 Ex 
780, 80 R. R. 775 (set out p. 254 
on<e), cited in Lilladhar v. George 
Wreford, infra , note ( u ), at p. 88. 
Authority cannot be conferred by 
ratification unless the principal 


could have effectually authorized 
the act when done. See Pollock 
and Mulla, commentary on s. 196 
of the Indian Contract Act, p. 580. 

(0 See s. 53 (2) and note thereto. 

(u) (1892) 17 Bom. 62, at 

pp. 91-92. 

(v) (1870) L. R. 4 H. L. 317. 

(«>) (1882) 7 App. Cas. 591. 
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Ss. goods is gone, and thenceforward the goods are held by the 
51 , 52 statutable wharfingers for the consignee alone.” 

Stoppage of part of the goods.— Section 106 of the 
Indian Contract Act provided that “ Stoppage in transit 
entitles the seller to hold the goods stopped until the 
price of the whole of the goods sold is paid : ” and gave 
as illustration 11 A sells to B 100 bales of cotton; 60 bales 
having come into B’s possession and 40 being still in transit, 
B becomes insolvent, and A , being still unpaid, stops the 40 
bales in transit. A is entitled to hold the 40 bales until the 
price of the 100 bales is paid.” 

This is not re-enacted by the Act, for it is only an illus- 
tration of the general rule, already noticed (x), that the 
seller’s lien is available so long as he holds any part of the 
goods, and the seller who resumes possession on exercising 
his right of stoppage in transit is in the same position as the 
seller who has never parted with the goods (y). Accordingly, 
if goods are sent partly by one route and partly by another, 
and one parcel reaches the buyer, and the other is stopped 
before it does so, the seller can hold the part successfully 
stopped until the price of the whole is paid (z). 

52. (1) The unpaid seller may exercise his 

right of stoppage in transit either by 

in H Tran t s'it pag is taking actual possession of the goods, 
effected. op giving notice of his claim to 

the carrier or other bailee in whose possession the 
goods are. Such notice may be given either to the 
person in actual possession of the goods or to his 
principal. In the latter case the notice, to be 

(x) See s. 48 and notes thereto. not re-vest in the seller. It is 

quite obvious therefore that it is no 

(y) See s. 54 and notes thereto. longer open to any question that 

(z) Wentworth v. Outhwaite (1842) the°seller has no rights whatever 
10 M. & W. 436, 62 R. R. 664. over the goods which reach the 
The doubts which existed at that buyer in such a case. It was only 
time as to whether the exercise of on the assumption that the property 
the right of stoppage in transit re-vested in the seller that it could 
rescinded the contract are now be argued, as was argued in that 
set at rest by s. 54 : and now it is case, that he had the right to re- 
also clear law that, as the contract take the goods which had reached 
is not rescinded, the property does the possession of the buyer. 
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effectual, shall be given at such time and in such 
circumstances that the principal, by the exercise 
of reasonable diligence, may communicate it to his 
servant or agent in time to prevent a delivery to 
the buyer. 

(2) When notice of stoppage in transit is 
given by the seller to the carrier or other bailee in 
possession of the goods, he shall re-deliver the goods 
to, or according to the directions of, the seller. The 
expenses of such re-delivery shall be borne by the 
seller. 


Examples. — The section may be illustrated by the 
following examples : — 

(1) A railway company is in possession of goods as 
carriers when the sellers give notice of stoppage in transit. 
A sum of money is owing by the buyers to the railway com- 
pany. The railway company is not entitled to set up in 
priority to the seller’s right of stoppage in transit a general 
lien exercisable by the oompany against the buyers as 
owners of the goods ( a). 

(2) An unpaid seller stops goods sent by sea at a port 
short of their destination. He is liable for the freight, not 
only to the port where the goods were actually landed, but 
also to the port of their ultimate destination (b). 

How stoppage in transit is effected. — Sub-section (1) 
is identical with section 46 (1) of the English Act, and 
sections 104 and 105 of the Indian Contract Act, which it 
replaces, were substantially the same. 


The first part of the sub-section cannot be made plainer 
by illustration : it corresponds to long settled English law. 

At one time it seems to have been supposed,” wrote Lord 
-Blackburn, “ that in order to make a good stoppages transitu 
there must have been an actual taking possession of the goods 
by the vendor or his agent, but it is now clearly settled that 
the vendor s rights are complete on giving the person who 


(а) U. S. Steel Products Co. v. 
O. W. R. (1916) 1 A. C. 189. 

(б) Booth S. S. Co. v. Cargo 


S. 52 


Fleet Iron Co., Ltd. (1916) 2 K. B. 
570, C.A. 
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S. 52 has the possession of the goods notice of the vendor’s claim 

to stop the goods at a time when he can obey it, although 
there is neither an actual taking of possession by the person 
stopping the goods, nor such an assent on the part of the 
holder as would amount to a constructive possession ” (c). 

Notice to principal. — It is also well established that 
if the right is exercised by the seller giving notice of his claim, 
the notice may be given to the 
is in actual possession of the goods. Where the transit is 
by sea that expression includes the shipowner, who is the 
person most likely to know where the ship and its master are 
to be found. Lord Blackburn said in the House of Lords 
in 1882, commenting on a doubt on this point, expressed in 
the Court of Appeal, “I had always myself undertsood that 
the law was that when you became aware that a man, to 
whom you had sold goods which had been shipped, had 
become insolvent, your best way, or at least a very good 
way, of stopping them in transitu was to give notice to the 
shipowner in order that he might send it on. He knew 
where his master was likely to be, and he might send it 
on ; and I have always been under the belief that, although 
such a notice, if sent, cast upon the ship-owner who received 
it an obligation to send it on with reasonable diligence, 
yet if, though he used reasonable diligence, somehow 
or other the goods were delivered before it reached, he 
would not be responsible. I have always thought that a 
stoppage, if effected thus, was a sufficient stoppage in transitu. 

I have always thought that when the shipowner, having 
received such a notice, used reasonable diligence and sent 
the notice on, and it arrived before the goods were delivered, 
that was a perfect stoppage in transitu ” ( d ). 

In order that such a notice may be effectual, however, 
it must be so given that the principal can by the exercise 

(c) Blackburn on Sale, 1st (1801) 2 B. & P. 457, 5 R. R. 653. 
edition (1845), p. 267, ed. Graham, Demanding the bill of lading from 
pp. 382-3. The stoppage must be the shipowner, retained by him as 
exercised by taking or claiming the security for unpaid freight, is 

goods as by a right paramount to sufficient; Ex parte Watson (1877) 

that of the buyer, ibid, citing 5 Ch. D. 35, C.A. See too Kemp v. 
Siffken v. Wray (1805) 6 East, 371 ; Ismay (1909) 100 L. T. 996 
but not necessarily against the ( d ) Kemp v. Falk , 7 App. Cas., a 
buyer’s consent. Mills v. Ball p. 585. 


principal of the person who 
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of due diligence communicate with his servant or agent, for 
“ the only duty that can be imposed on the absent principal 
is to use reasonable diligence to prevent delivery ” (e). The 
sub-section, more by implication than any express words, 
makes it the duty of the principal to use such diligence, 
but it is reasonably clear that if the principal took no steps 
to communicate with his agent when it was open to him 
to do so, he would be liable to the seller for a breach of 
the obligations imposed upon the carrier by the next 
sub-section (/). 

It is at least doubtful whether a notice of stoppage in 
transit addressed only to the consignee and not to the 
shipowner or master is effectual (g). 


Duties of the carrier and the seller.— The effect of the 
notice to stop in transit when given effectually, whether to 
the person in actual possession of the goods or his principal, 
is to revest the right to the possession ( h ) of the goods in the 
seller. Thereafter the carrier holds them as his agent, and, 
subject to the carrier’s lien on the goods for their freight,' 
which arises from the common law, whether the carrier be a 
carrier by land or sea, and prevails against the rights of the 
seller as well as those of the consignee (i), he must deliver them 
as the seller directs. If therefore by mistake, or by reason 
of the principal not using due diligence to communicate 
with his agent to stop the delivery, or otherwise, the goods 
are delivered to the buyer, the carrier is liable for damages 
tor conversion, and the buyer or his trustee in bankruptcy 
must restore them on demand to the seller, and on his failing 
to do so, is also liable to be sued in trover by the seller (j). 


(e) Whitehead v. Anderson 

810 1 ' 518 ’ 53 f' 60 R - R; 

The concluding paragraph 
sub-section (1) closely follows 

/ / <? en ^ the Court in that cas 
(/) See Lilt v. Cowley , infra , not* 
(g) Phelps Stokes db Co 

i 1885) 29 Ch ' Div - 813 > : 

oZo. L.A. 


(/*) Not “the property’’ as 
Btated in some of the older cases. 

lhe vendor by stopping goods 
in transitu does not thereby regain 
the property in them, nor does he 
thereby cancel the sale’’ per Lord 


Atkinson, United Slates Steel Pro - 
ducts Co. v.G.W. Ry ., supra , example 
(1), at p. 203 (cf. s. 54 (1) ). 

(t) lb., at p. 195. In that case 
the railway company sought to set 
up against the seller a general lien, 
which they claimed by virtue of the 
terms of their consignment note : 
but the claim was disallowed. 

O') Litt v. Cowley (1816) 7 Taunt. 
169, 17 R. R. 482, cited in Lilladhar 
v. George Wreford (1892) 17 Bom. 
62, where the plaintiff’s name is 
misprinted “Sett. ” Re Deveze, ex 
parte Cote (1873) L. R. 9 Ch. App. 27. 
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52, 53 


X !? 0WS from the P rovis i° n s of the previous sub-section 
tfia-t if the notice be given to the principal, but not so as to 

enable him by the use of due diligence to stop the delivery 

to the buyer by his agent, neither he nor the agent will be 

liable to the seller (k), and the buyer will have lawfully 

obtained possession, and the transit will have come to an end. 

The seller may also enforce his rights by injunction, 

or if the goods are in the hands of the master, by arrest of 
the ship ( l ). 


The carrier must give effect to the seller’s claim, as soon 
as he is satisfied that it is made by, or on behalf of, the seller, 
unless he is aware of a legal defeasance of the claim, for the 
seller exercises his right at his peril and need not satisfy 
the carrier that he is justified in stopping the goods (m). 
In cases of real doubt, therefore, the carrier ought to 
interplead (n), lest by re-delivering the goods to the seller he 
should render himself liable to an action for conversion at 
the suit of the buyer (o). 


Correlative to the duty of the carrier to the seller, is the 
duty of the seller to the carrier to give directions as to the 
delivery of the goods, and to pay the expenses thereby 
incurred. Failure to do so may render him liable in 
damages to the carrier (p). 


Transfer by Buyer and Seller. 

53. (1) Subject to the provisions of this Act, 

Effect of sub ^e un P a ^ seller’s right of lien or 
Baieor C pied g e U by stoppage in transit is not affected by 
bu y er - any sale or other disposition of the 

goods which the buyer may have made, unless the 
seller has assented thereto : 


Provided that where a document of title to 
good s has been issued or lawfully transferred to 

(o) Taylor v. O. E. Ry. (1901) 
1 K. B. 774, and see notes to s. 49, 

pp. 245-247 ante. 

( p ) Booth Steamship Co. v. Cargo 
Fleet Iron Co., supra, example (2). 

\nvj a * 7 

(n) lb., at p. 102. I 


(k) Cf. Whitehead v. Anderson, 
supra, note (e). 

(l) The Tigress (1863) 32 L. J. 
Adm. 97. 

//*n\ Th at. T \ . lftl . 
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any person as buyer or owner of the goods, and that 
person transfers the document to a person who takes 
the document in good faith and for consideration, 
then, if such last mentioned transfer was by way of 
sale, the unpaid seller's right of lien or stoppage in 
transit is defeated, and, if such last mentioned trans- 
fer was by w r ay of pledge or other disposition for 
value, the unpaid seller’s right of lien or stoppage in 
transit can only be exercised subject to the rights 
of the transferee. 

(2) Where the transfer is by way of pledge, 
the unpaid seller may require the pledgee to have the 
amount secured by the pledge satisfied in the first 
instance, as far as possible, out of any other goods or 
securities of the buyer in the hands of the pledgee 
and available against the buyer. 

Examples. — The section may be illustrated by the 
following examples : — 

(1) The defendant sold a quantity of oil to some mer- 
chants, who re-sold a portion to the plaintiffs, giving them 
delivery orders addressed to the defendants requiring the 
latter to deliver to the plaintiffs “ ex our contract.” The 
defendants retained the orders when presented, and either 
made no comments when doing so, or told the plaintiffs 
that they were in order, and entered the plaintiffs’ names in 
their books. The merchants, who bought from the defendants, 
at first kept up their payments, and the defendants duly 
delivered the oil to the plaintiffs. Later the merchants 
fell into arrears with their payments and thereupon the 
defendants, claiming to exercise their right of lien, refused to 
make further deliveries to the plaintiffs. It was held that 
the defendants were entitled to do so ( q ). 

(2) A sells B 80 maunds of grain out of a larger quantity 
lying in his granary. B sells 60 maunds out of those, the 
goods not yet being ascertained, to C. Then C having a 


S. 53 


(q) M or daunt Brothers v. The 
British Oil and Cake Mills, Ltd. 


(1910) 2 K. B. 502. 
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S. 53 delivery order from B forwards it to A, who informs C that 

he will send the grain in due course. If B now becomes 
insolvent, A cannot refuse to deliver the 60 maunds of grain to 
C, though he may retain the remaining 20 against B (r). 

(3) The defendants entered into a contract to sell a 
quantity of seed, payment to be made in London on vessel’s 
arrival before Hamburg by cash in exchange for shipping 
documents and/or delivery order. Subsequently the buyers 
sold 500 tons of the seed to the plaintiffs on the same terms 
as to payment. The defendants received a consignment of 
6,400 bags at Hamburg, and in exchange for the buyers’ 
cheque for the price of 2,640 bags, gave them two delivery 
orders to their Hamburg house for 960 and 1,680 bags re- 
spectively from that consignment. The buyers endorsed 
these orders to the plaintiffs in exchange for the price. The 
cheque given by the buyers to the defendants was dishonoured, 
and the defendants thereupon refused to deliver any 
seed to the plaintiffs. It was held that this refusal was 
wrongful ( s ). 


Seller’s rights not affected by the buyer’s dealing 
with the goods. — It was laid down as early as 1833 that, 
as regards the unpaid seller’s rights, “ a second vendee 
(of a chattel) is in no better situation than the first ” ( t ), 
and although the Indian Contract Act dealt in separate 
sections ( u ) with the rule as it affected the seller’s hen and 
right of stoppage in transit, the principles have always 
been treated as identical in the two cases. As regards 
the latter right, the existence of this rule shows that 
whatever that right may once have been, it has not been 
in modern times a merely equitable right ; for all equitable 
rights, being in their essence personal, are liable to be 
defeated by a purchaser of the legal estate or interest for 
value and without notice. 


(r) Knights v. Wiffen (1870) 
L. R. 5 Q. B. 660. 

( s ) Ant. Jurgens Margarine- 
fabrieken v. Louis Dreyfus ds Co. 
(1914) 3 K. B. 40. Cf. Anglo-India 
Jute Mills v. Omademull (1911) 38 
Cal. 127, 10 I. C. 859. 


(t) Dixon v. Yates (1833) 5 B. & 
Ad. 313, 339, 37 R. R. 489. The real 
question in that case was whether 
the dealing with the goods amounted 
to a delivery to the buyer. See 
notes to ss. 34 and 48. 

( u ) Ss. 98 and 101. 


TRANSFER BY BUYER AND SELLER. 


269 


Lord Blackburn thus stated the rule : A purchaser who 
has acquired ownership “may sell the goods subject to the 
first vendor s rights, and if he does so, the property is trans- 
ferred to the second purchaser by the second bargain and sale 
without any delivery of possession. But though the second 
purchaser acquires by his bargain and sale the legal property 
m the goods and every right which his immediate bargainor 
had in the goods, yet (if there be not an assignment of the 
bill of lading) he acquires no greater right ; he takes the 
property subject to the same restrictions that his immediate 
vendor held it under ” ( v ). The above statement must now 
be read with the further qualification, “ or if there be no 
. transfer of some other document of title,” but the position 
at common law is well illustrated by the case of McEwan v. 
Smith (w), where A was the owner of specific goods lying 
in A s warehouse, and held by N on A s account. A sold 
those goods to B and took from B a bill of exchange for the 
price and handed B a delivery order addressed to N. B 
re-sold the goods to C and gave C a delivery order, but before 
C could obtain possession of the goods, B became insolvent, 
and A warned iV not to deliver to anyone without A’s order. 

A had not lost his lien on the goods, and was entitled to hold 
them as against C. 


Estoppel.— But even at common law, if the original 
seller recognizes the title of a subsequent buyer without 
reserving his own rights, he is estopped from claiming a 
lien (x) ; and a sub-sale may even take effect by way of 
estoppel, notwithstanding that no specific goods had been 
appropriated as between the seller and the first buyer, though 
it may be more difficult to establish than it is when the 
goods are specific (y). The assent to the sub-sale, however, so 
as to affect the seller’s right of hen must “ be such an assent 


(t>) Blackburn on Sale, p. 386. 

y, 849 > 2 H -L.C. 309, 81 R.R. 
loo. I he case was complicated 
through various things being done 
through an agent of the seller’s 
who was apparently supposed to 
have custody or control of the 
goods but had not. (*) 

(*) Rights v. Wiffen, supra 
example (2). In the earlier case of 


Woodley v. Coventry (1863) 2H.&C. 
164, 133 R. It. 633, the facts are 
almost identical. Compare Pearson 
v. Dawson (1858) E. B. & E. 448, 
113 R.R. 724. 

(y) See Farnieloe v. Bain (1876) 
C.P.D. 445 ; Mordaunt Brothers v. 
British Oil and Cake Mills, Ltd., 
supra, example (1). 
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renounce his rights against the goods. It is not enough to 
show that the fact of a sub-contract has been brought to 
his notice, and that he has assented to it merely in the 
sense of acknowledging the receipt of the information ” (z). 
The rule has nothing to do with constructive delivery ; the 
ground is estoppel by the seller’s conduct amounting to an 
assurance to a subsequent buyer that the goods are at his 
disposal free from any adverse claim by the seller. The import- 
ant exception to the general rule noted by Lord Blackburn in 
the passage above quoted, which operates where the bill of 
lading has been assigned for value, is preserved in the proviso to 
this sub-section. Nothing short of this, however, will prevent 
the application of the rule ; for example, the existence of a bill 
of lading made out in the sub-purchaser’s name but not 
delivered to him is not sufficient (a). Neither is any kind 
of agreement with the sub-purchaser, even for payment, 
unaccompanied by endorsement of the bill of lading ( b ). 


Transfer of the bill of lading. — It has long been 
established at common law that the unpaid seller’s right to 
stop the goods in transit is defeated by the transfer of the 
bill of lading to a third party, who takes it in good faith 
and for valuable consideration, so that, to use the words of 
a great Judge, bills of lading are made negotiable in a limited 
sense as against stoppage in transitu only (c). Where the 
transfer is such as absolutely to pass the property in the 
goods, the seller’s right is completely defeated ; where it 
operates as a pledge or mortgage of the goods, the seller has 
still the right to stop all the property which remains in the 
buyer, but it cannot be exercised so as to affect the interests 


( 2 ) Mordaunt Brothers v. British 
Oil and Cake Mills, Ltd., supra, at 
p. 507. 

(a) Ex parte Golding, Davis and 
Co. (1880) 13 Ch. Div. 628, C.A. ; 
Bapuji Sorabji v. The Clan Line 
Steamers (1910) 34 Bom. 640, 7 I. C. 
650. Aliter , if the bill of lading is 
actually delivered to the sub-pur- 
chaser in whose name it has been 
made out. Ramendra Nath Roy v. 
Brajendra Nath Dass (1919) 46 Cal. 
831, 53 I. C. 986. 


(6) Kemp v. Falk , 7 App. Cas. 573. 
See especially per Lord Blackburn, 
at p. 582. “ No sale, even if the 

sale had actually been made with 
payment, would put an end to the 
right of stoppage in transitu unless 
there were an endorsement of the 
bill of lading.” 

(c) Willes, J., in Fuenles v. Montis 
(1868) L.R. 3 C.P., at p. 276. 

B ills of lading are not negotiable 
instruments in the full sense of the 
term ; see notes to s. 2 (4), ante, 

pp. 10-11 
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of the transferee. He must either pay the mortgagee or 

sale^f th hlmSe i Wltt T C1Vm S an }’ surplus ^realized by the 
sale of the goods over the amount so secured. 7 

The best judicial exposition of the general principle is in 
a judgment of Lord Blackburn which, for the present purpose 
gives a sufficient view of the facts he was deaLg with P “ It 
appears that Mr. Falk of Liverpool had sold to Mr Kiell 

for Calcutta ^ °“ ^ a vessel bound 

“'I ? “» «"• — «»t, which “ere 

himself, and that Mr. Kiell got those bills of lading Tow 
so far as that goes, standing there, nothing can be more 

del, th ® laW u P on iL Mr - Falk having 

.t*ss r d<u f "s h ' h<> ” s”" 1 - 

coT af tT n?" f en ( S Say a WOrd presently as to what 
Svent and Z Y tmnsitus) Kiell the purchaser became 

& Co of Glasgow tl advaDC ® " 0t Messrs - T. Wiseman 

Wiseman MLhell R C effi r & P ro f tS p^ d ° f Messrs ' 

advance m L ° ° f Calcutta, to make an 

him • and to seT T 7 drawm S a bil1 of exchange upon 
the bill of lading ^ , pa3 T ent of that blb of exchange 

Who discounted’ oTtooM S T B “t °' S “«“° d 

bill of lading for the 7 ^ bd1, became bolders of the 

It was clearly a transfer fn P ° Se i °* P™ tectin g themselves. 

and as such so far ^ ? Value to tbe Bank of Scotland, 

stoppage in ’ transit u at law Tt’the ^ ° f 

«».p, so ns the interest had ptSftT p”d g i»!“( 
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the bill of lading to the pledgee, or the mortgagee, whichever 
it was, enabled the unpaid vendor in equity to stop in transitu 
everything which was not covered by that pledge. That 
was settled, and has been considered law, or rather equity, 
ever since the case of In re Westzinthus ( d ), and has been 
affirmed in Spalding v. Ruding (e), and I have no doubt it is 
very good law upon that point ” (/). 

Consideration. — As regards consideration, it would 
appear that the proviso will include the case of a transfer 
of the bill of lading to a second buyer where the sale is on 
credit and the term of credit has not expired, for a solvent 
buyer’s promise is certainly a valuable consideration and 
insolvency is not to be presumed. It is the better opinion 
in England that in such a case the right to stop in transit is 
defeated, and the original seller has not any substituted 
equitable right against the purchase money, but there is no 
positive decision (g). 

Antecedent debt. — It also appears that an antecedent 
debt is a valuable consideration within the meaning of the 
proviso, so that in this respect the law is altered, for under 
section 103 of the Indian Contract Act, illustration (b), 
the pledging of a bill of lading by B with C to secure a 
sum due on a general balance of account from B to C was 
declared not to defeat the right to stop in transit. That 
illustration was suggested by the English case of Spalding 
v. Ruding (h), but what was decided in that case was 
first, that when a bill of lading was transferred to secure a 
specific advance, the seller’s right to stop the goods was 
subject to the rights of the pledgee, so that the seller m ust 
pay the amount advanced by the pledgee before he could 


( d ) (1833) 5 B. & Ad. 817, 39 
R.R. 665. 

(e) (1843) 6 Beav. 376, 63 R.R. 
120 . 

(/) Kemp v. Falk (1882) 7 App. 
Cas., at pp. 581-582. 

(g) Lord Selborne in Kemp v. Falk 
(1882) 7 App. Cas. 573, at p. 577 
and see Chalmers, p. 116. Ex parte 
Golding Davis <5c Co. (1880) 13 Ch. 
Div. 628, C.A., does not decide the 
contrary and there the sub-purchaser 
never got the bill of lading, and the 
seller’s right to come upon the 


purchase money was in substitution 
of the right to stop the goods 
themselves, the contract with the 
sub-purchaser having been carried 
out by consent. But such a 
doctrine is more or less involved 
in the language of the judgments. 
The point is fully discussed by the 
learned editor of Benjamin on Sale, 
pp. 967, 968. The view shortly 
expressed here is identical with 

his. _ r t 

(h) (1843) 6 Beav. 376, 12 L.J 

Ch. 503, 63 R.R. 120. 
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validly stop the goods — which has long been settled law — 
and second, that the transferee of the bill of lading for a 
definite advance, could not, just because the transferor 
happened to be insolvent, also claim to be satisfied for 
his general balance of account in priority to the seller’s 
claim to stop in transit. But there is no such rule in 
English authorities as that a transfer of a bill of lading 
expressly to secure a balance of account or any other existing 
debt will not prevail over the right to stop in transit. The 
framers of the Indian Contract Act apparently interpreted 
Spalding v. Riuling in the light of the opinion of the Judicial 

Committee in 1869, that a bill of lading given to secure an ante- 
cedent debt was not effectual against the unpaid seller ( i ), but 
the Court of Appeal in England subsequently held ’ the 
contrary ( j), not finding any principle or authority to support 
the novel distinction, as they considered it, introduced by the 
Judicial Committee. The present Act adopts the view of 
the Court of Appeal in Leash v. Scott, for like the English 
Act it only requires that the transferee should take in good 
faith and for consideration (k). In the present state of the 
therefore, there can be no question but that the ruling 
of the Court in Peacock v. Baijnath ( l ), that “ the requirements 
ot the section are complied with when it is shown that any 


(t) Rodger v. Comptoir d'h 
compte de Paris (1869) L.R. 2 P.< 
393. (Lord Chelmsford, Sir Jam 
Colville, Sir Joseph Napier.) 

(;') Leas/c v. Scott (1877) 
Q.B.D. 376. (Lord Coleridge, C. < 
Bramwell and Brett, L. J. , 
Ihis was clearly the stronger Cou 
of the two on a question of merca 
tile law. The real consideratio 
as pointed out in Leask v. Scott, 
present forbearance on the creditoi 
part, and forbearance coupled wii 
release was held sufficient by tl 
Judicial Committee itself in Charier , 

** a nk of India v. Henderson (187' 

5 P - C - 501, distinguishil 
the former case on the ground tin 
there was no specific pledge of tl 
bill of lading in question, but 
genera demand of all the securit 
the debtor could give. These tw 
decisions of the Judicial Commit* 
were from appeals from Hongkoc 
18 


arising out of the failure of the 
same firm. 

(k) Defined in s. 2 (d) of the 
Indian Contract Act. It must be 
remembered, however, that “ a 
pledge or promise of security for an 
existing debt is void unless there is 
some forbearance or undertaking 
by the creditor (such as not pressing 
for payment. . . .) in return for it.” 
Pollock and Mulla, p. 194. But 
“ where a creditor asks for and 
obtains a security for an existing 
debt the inference is that, but 
for obtaining the security, he would 
have taken action which he forbears 
to take on the strength of the 
security ; ” Glegg v. Bromley (1912) 
3 K. B. 474, C. A., at p. 491, 
Parker, J. 

(1) (1891) 18 Cal. 573, 590, 591; 
L. R. 18 I. A. 78. There was 
an appeal to the Privy Council, 
but no judgment on this point. 
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particular bill of lading in question or the goods represented 
by it, though it may be secured by other bills or goods also, 
and though the bill of lading may have been intended to be 
security not only for the particular sum or sums advanced 
upon it but also for some antecedent liability, ” is correct: 
indeed, the difficulty no longer arises. Still, it must be shown 
that it was agreed between the transferor and the transferee 
that the antecedent debt should be the consideration for 
the transfer ; the second proposition in Spalding v. Ruding 
therefore is still good law. So if the buyer endorses a bill 
of lading to his factor merely to enable the factor to 
obtain possession of the goods in his capacity of factor, 
in order that the factor may re-sell them on behalf of the 
buyer, the seller’s right to stop in transit is not defeated, 
even though the insolvent buyer is indebted to the factor 
on general account (m). 

Good faith. — Good faith in this context means absence 
of notice of such circumstances as render the bill of lading 
not fairly and honestly assignable, e.g. f that the buyer is 
insolvent. Knowledge that the goods are still unpaid for 
does not constitute bad faith ( n ). The section assumes that 
the buyer is properly in possession of the bill of lading or 
other document of title. Cases in which he has obtained or 
retained possession of it fraudulently fall within section 30 
(2), hence the second buyer must have no notice of that 
defect in the buyer’s title. If he has no such notice, his 
position is the same as under this section. The burden 
of proof is upon the second buyer to prove that he acted in 
good faith and gave valuable consideration, and not on the 
seller to show that the second buyer did not act in good faith 
or gave no consideration (o). 


The Bills of Lading Act IX of 1865, has not affected 
the law on these matters (p). 


Other documents of title. — The proviso gives the same 
effect to other documents of title which at common law existed 


( m ) Patten v. Thompson (1816) 
5M.&S. 350, 17 R. R. 350. 

(n) Cuming v. Brown (1808) 9 
East. 506, 9 R. R. 603 ; Vertue v. 
Jewell (1814) 4 Camp. 31. 


(o) Rash Behari Kararx v. Narain 
Das Dorilal (1922) 50 Cal. 399, 80 
I. C. 485, (’23) A. C. 182. 

(p) See section 2 (4) and notes 

thereto. 


. 
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in the case of bills of lading only. In the case of a bill of S. 53 
lading, the authorities, from the nature of the case, relate 
to the seller’s right to stop in transit ; and as regards such 
documents as railway receipts, similar questions may now 
arise. Generally, however, dealings with these other 
documents of title will be of more importance as affecting 
the seller’s lien. 


Even at common law, if the seller issued to the buyer 
a document of title knowing that it was customary to pass 
it from hand to hand without notice to the seller and intending 
that it should be used for the purpose of sale or pledge, the 
seller lost his right to claim his lien against a second buyer 
who took the document for value and in good faith (<7) ; 
and by the Act the seller who issues or transfers a document 
of title to the buyer is put into this position (r). The only 
condition is that the document should be a document of title, 
that is, one which represents the goods, and not, e.g., a mere 
en & a g emen t to deliver (s), and that the buyer should have 
lawfully obtained it from the seller, subject again, however, 
to the supplementary provisions of section 30 (2). 


Recourse to other securities. — Sub-section (2) does 

not appear in the English Act, but it declares the law as 

laid down both in English and Indian cases, that the unpaid 

seller can call on a pledgee who has other security besides the 

goods comprised in the bill of lading, to resort to that security 

in relief of the goods in question, or the purchase money 
representing them (t). 


(q) Merchant Banking Co. of 
London v. Phcenix Bessemer Steel 
Co. (1877) 5 Ch. Div. 205. 

(r) Ant. Jurgens Margarine - 
fabrieken v. Dreyfus (1914) 3 K. B. 
40. The argument in that case 
that the corresponding section of 
the English Act (s. 47) did not 
apply because the document 
originated with the seller and was 
therefore not “transferred” by 
him to the buyer is excluded by the 
words^ of this section which, unlike 
the English section, contains the 
words “ issued or ” lawfully 
transferred. The case also shows 
that there may be a document of 


title relating to unascertained 
goods, cf. Anglo- India Jute Mills 
v. Omademull (1910) 38 Cal. 127, 
10 I. C. 859. 

(s) See Laurie and Moreivood v. 
Dudin (1925) 2 K. B. 383, where 
a delivery order received by the 
warehouseman without objection, 
but in no way acted upon, was 
held not to be a document of 
title. See pp. 8, 13 ante. 

(0 Re Westzinthus (1833) 5 B. 
& Ad. 817, 39 II. R. GG5. See 
Bapuji Sorabji v. The Clan Line 
Steamers (1910) 34 Bom. G40, at 
p. 658 et seq, 7 I. C. 650. 



276 


THE INDIAN SALE OF GOODS ACT. 


S. 54 



Sale not gene- 
rally rescinded 
by lien or stop- 
page in transit. 


Subject to the provisions of this 
section, a contract of sale is not 
rescinded by the mere exercise by an 
unpaid seller of his right of lien or 
stoppage in transit. 


(2) Where the goods are of a perishable 
nature, or where the unpaid seller who has 
exercised his right of lien or stoppage in transit gives 
notice to the buyer of his intention to re-sell, the 
unpaid seller may, if the buyer does not within a 
reasonable time pay or tender the price, re-sell the 
goods within a reasonable time and recover from 
the original buyer damages for any loss occasioned 
by his breach of contract, but the buyer shall not 
be entitled to any profit which may occur on the 
re-sale. If such notice is not given, the unpaid 
seller shall not be entitled to recover such damages 
and the buyer shall be entitled to the profit, if any, 
on the re-sale. 


(3) Where an unpaid seller who has exer- 
cised his right of lien or stoppage in transit re-sells 
the goods, the buyer acquires a good title thereto 
as against the original buyer, notwithstanding that 
no notice of the re-sale has been given to the original 
buyer. 

(4) Where the seller expressly reserves a right 
of re-sale in case the buyer should make default, 
and, on the buyer making default, re-sells the goods, 
the original contract of sale is thereby rescinded, 
but without prejudice to any claim which the seller 
may have for damages. 

Further rights of the unpaid seller against the 

goods. — The Act having dealt with the rights of an unpaid 
seller to retain possession of the goods or, if he has parted 
with the possession, to resume and thereafter to retain it, 
and defined the circumstances in which those rights may be 
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exercised, in this section deals with his further rights and S. 54 
remedies, when in possession, against the goods. Whatever 
doubts may have at one time existed as to the effect of stop- 
page m transit, they have long been set at rest both in India 
and England by legislation ; as a result of which it is now 
clear in both countries that the effect of stoppage in transit 
is not to rescind the sale, but to replace the seller in the posi- 
tion of an unpaid seller who has not parted with the possession 
of the goods. His further rights against the goods are 

therefore the same in both cases and subject to the same 
limitations. 


The provisions of this section also apply to the case of 

a person in a position analogous to that of a seller, such 

as a commission agent who is personally liable for the 
pnoe (it). 


Contract not rescinded by the buyer’s default in 

payment.— -It has already been seen that stipulations as to 
the time of payment are not of the essence of the contract ( v ), 
and it follows from this that default in payment at the 
due date does not of itself rescind or entitle the seller to 
rescind the contract, and this rule was well established at 
common law. The buyer therefore may put an end to the 
seller s lien and entitle himself to delivery by payment or 
tender of the price within a reasonable time (w). 


Buyer’s insolvency. -Even the buyer’s insolvency does 
no operate, without more, as a rescission (#). It would 
be most unfair if it did, for the benefit of the contract vests 
m the official assignee and it may still be possible and proper 
to complete the contract for the benefit of the creditors (y) 
But conduct on the part of the insolvent and his trustee 
which practically gives notice to his creditors and those 
with whom he has contracted that he does not mean to pay 
any of his debts or perform any of his contracts ” may amount 
o a refusal of performance entitling the seller to rescind under 


\ u ) see section 45 (2) : H 
Chimanlal v. Pelhadrai & 
<1929) 31 Bom. L. R. 508, 120 
337, (’29) A. B. 260. 

(v) Cf. section 11. 

( w ) Martindale v. Smith ( 
1 Q. B. 389, 55 R. R. 285. 


( x ) Cf. sec. 38 and the notes 
thereto. 

(y) Ex parte Chalmers (1873) L. R. 
8 Ch. App. 289, 294; Jaffer Meher 
Alt v. Budge- Budge Jute Mills Co 
(1906) 34 CaL 289. 
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S. 54 section 39 of the Indian Contract Act (z). If the seller does 

not elect, or is not entitled, to rescind, he has his remedy 
against the bankrupt buyer’s estate for any damage suffered 
by the breach of contract (a). 

The seller is not entitled to treat the buyer as insolvent 
merely because he is in some temporary embarrassment. It 
must appear by his own admission or by other sufficient 
proof that he is unable to pay the price due in a reasonable 
time, and therefore does not expect or intend to pay it (6). 

The seller’s right to re-sell.— The unpaid seller, 
therefore, though in possession of the goods, has not the 
right merely because he is unpaid to resume a complete right 
of property, so as to divest totally the buyer’s right of property 
in the goods ( c ). On the other hand it has always been 
recognized that his right is something more than a mere right 
to retain possession until he is paid, that is to say, it exceeds 
a mere lien, and is a right to interfere not only with the buyer’s 
right of possession but also with his right of property in the 
goods. Writing of this right at a time when the law was not 
well settled, Lord Blackburn expressed the opinion that ( d ) 

“ viewing it as a practical question, the most convenient 
doctrine would be to consider the vendor as entitled in all 
cases to hold the goods as a security for the price, with a power 
of re-sale to be exercised, in case the delay of payment was 
unreasonably long, in such a manner as might be fair and 
reasonable under all the circumstances. If the re-sale was 
conducted by the vendor in a fair and reasonable manner, 
the original purchaser who was in default would h ave no 

(z) Ex parte Chalmers , supra , at so by retaking them out of the 
pp. 293, 294, per Mellish, L.J. buyer’s possession after delivery. 

Rather slight evidence of the seller’s This is an actionable trespass an 
intention to rescind is enough ; the buyer can recover the ful 
Morgan v. Bain (1874) L. R. 10 value of the goods as damages, 

C. P. 15, 27, per Brett, J. ; Jinan though it does not preclude the 
Vurjung v. Haji Osman Haji seller from suing, or counter- 
Oomar (1903) 5 Bom. L. R. 373. claiming, for the price, for the 
See Pollock & Mulla, p. 280, et tort of the seller does not rescind 
sea. the contract ; Stephens v. Wilkinson 

(а) Boorman v. Nash (1829) (1831) 2 B. & Ad. 320; Gillard 

9 B. & C. 145, 32 R. R. 607 and v. Brittan (1841) 8 M. & V . o75 i 
see note there. -Pd^re v. Cowasjee Eduljee (18o ) 

(б) Be Phoenix Bessemer Steel Co. L. R. 1 P. C. 127. 

(1876) 4 Ch. D. 108, C. A. (d) Blackburn on Sale, p. 446. 

(c) Still less has he the right to do 
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right to complain ; if the re-sale produced a sum greater than 
the unpaid portion of the price, the purchaser would be 
entitled to the surplus; if there was a deficiency, he would 
still remain indebted to the vendor for that amount ; ” and 
added “ the establishment of this principle would do very 
little violence to the decided cases, but it is not to be found 
laid down in any of them.” 


Perhaps it never was laid down in any case, but the Act 
to a very great extent adopts Lord Blackburn’s suggestion, 
both in specifying the circumstances in which the seller may 
re-sell and in the method of dealing with the position when 
the re-sale is lawful and when it is improper. 

Lawful re-sale by the seller. — In providing that the 

seller may within a reasonable time sell perishable goods the 

Act follows the common law ( e ) and by enacting that he may 

in any case re-sell after reasonable notice, if the buyer continues 

in default, it adopts the suggestion made by the Judicial 

Committee in 1866 (/). There is no definition of “ perishable 

goods , though no doubt the phrase would include goods which 

are apt to deteriorate in a mercantile sense as well as those, 

such as fruit or fresh fish, which cannot be kept for long ; and 

it has also been judicially suggested that goods are perishable 

if their price is liable to fall rapidly. “It is difficult to say 

what may be esteemed perishable articles, and w T hat not ; but 

if articles are not perishable, price is, and may alter in a few 

days or a few hours ” ( g ). It is not quite clear, however, 

that this meaning would be given to the word “ perishable,” 

but the suggestion is worthy of notice in view of the fact that 

the term goods” in this Act includes such things as stocks 
and shares. 


The fact that the buyer is liable to make good the 
difference between the contract price and the price realized 
on re-sale is a logical consequence of the rule that the original 
sale is not rescinded by the re-sale ; and perhaps in enacting 
that if the re-sale results in a profit the buyer shall not be 


(e) Maclean v. Dunn (1828) 4 
Bing. 722, 29 R. R. 714. 

(/) v. Cowasjee Eduljee, L. R. 
. • P- 145, Notice ought to be 
given also when the seller is claim- 
ing to re-sell under an express term 


in the contract. Nathu Mal-Ram 
Das v. B. D. Ram Sarup ds Co. 
(1931) 12 Lah. 692, 701, 135 I. C. 
778, (’32) A. L. 169. 

(< 7 ) Maclean v. Dunn, supra , 
pp. 728, 729, per Best, C. J. 


S. 54 
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S. 54 entitled to the surplus, the Act is slightly less logical than 

Lord Blackburn in suggesting that the surplus should belong 
to the buyer. This point was not expressly dealt with by the 
English Act, though probably the law in England is as it is 
declared by this Act (h). 

The Act does not specifically deal with the position 
which may arise when the buyer has prepaid part of the 
price. Presumably, if the re-sale results in a loss, the seller 
must account for the amount already received from the 
buyer in reduction of his damages (i). But what if the 
contract price is Bs. 10,000, the buyer prepays Bs. 3,000 and 
the re-sale realizes Bs. 12,000 or Bs. 14,000 ? It does not 
seem unreasonable to suggest that “profit” means any sur- 
plus realized by the re-sale after giving credit for any amount 
prepaid by the buyer, and therefore the seller should in the 
first supposed case return Bs. 2,000 to the buyer and in the 
second the whole Bs. 3,000, but this is a matter which will 
require judicial decision. 


Improper re-sale by the seller. — At common law if 

the seller re-sold without justification, even though the buyer 
was in default at the time of the sale, he was liable to be sued 
in an action of trover. The amount of damages recoverable 
by a successful plaintiff in that action normally was the 
full value of the goods. In this instance, however, the Courts 
determined that the buyer could only recover the value of the 
goods less the unpaid purchase price, that is, the actual loss 
that he had suffered (j). 


Now that forms of action have been abolished it is 
unnecessary to have recourse to refinements of the rules 
which govern them, and there is therefore no difficulty in 
saying as a matter of substantive law that the buyer shall 
recover his actual loss and no more. If the re-sale results in 
a profit, the difference between the contract price and the 
price realized on re-sale will prima facie represent the buyer s 


(A) Chalmers, p. 117. Under 
the Indian Contract Act the buyer 
was held entitled to the surplus. 
Pearey Lai Krishen Prasad v. 
Dev Karan Das (1930) 125 I. C. 592, 
(’30) A. A. 886. 

(i) See s. 5 note on earnest. 

(j) This was the rule even if the 


re-sale was wholly tortious and the 
buyer was not in default at all, 
e.g., if the goods had been sold to 
him on credit ; Chinery v. Viall 
(1860) 5 H. & N. 288, 120 R. R- 
588; cf. Bhimji N. Dalai v. Bombay 
Trust Corporation (1930) 54 Bom. 
381, 124 I. C. 800, (’30) A. B. 306. 
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loss, and he is fully compensated if he is entitled to recover the 

difference from the seller, which is what the Act enables him 

to do. If there is no difference between the contract price 

and the re-sale price the buyer will have suffered no loss, 

whereas if the re-sale realizes less than the contract price it 

is the seller and not the buyer who suffers loss, and justice 

is done by declaring that the seller shall bear that loss (/_•). 

In any case, if the buyer has prepaid any part of the purchase 

price, he will be able to recover it with interest under the 
provisions of section 01 (2). 


Position of second buyer.— Wien the re-sale is lawful 

it stands to reason that the second buyer obtains a good title. 
His position is the same as that of one buying from a pledgee 
lawfully selling under his power of sale. Sub-section (3) 
however, provides further that, even if the re-sale is tortious 
on the part of the seller as against the first buyer, the second 
buyer obtains a good title. Even at common law he practi- 
cally did so, for the first buyer being in default had not that 
immediate right to possession of the goods which was essential 
to enable him to maintain trover (l). Again, however, there 
is now no need to have recourse to the technical rules relating 
to the forms of action, and the second buyer will obtain a 
good title under the express provisions of sub-section (3) 
even if the seller was acting tortiously when he resold (m). ’ 

The sub-section, however, has no application when the 
first buyer !S not in default ; for instance, if before the re-sale 
he has duly tendered the purchase price. In such circum- 

sectTn’-i 16 S T Jm !, bU} ; er mUst r ° ly u P° n the Provisions of 
sectmn 30, and will only obtain a good title as against the 

seller^ 7 f t 1C aCt ? d 111 8° od faith a » d without notice of the 
seller s defective title. 


(«) It is conceived that 
seller, if he re-sells improp 
cannot recover any damage? 
all, not even the difference bcU 
the market and contract pi 
though under 8 . 107 of the In 
Contract Act the result apr 
to have been different : \ 

Prosorf v. Ranjit Singh (1931) 

I" A L 58 J 3. 39 °’ 130 L 158 > < 

(l) The law is different when 
in possession of goods with a r 


lien on them unlawfully sells them. 
A buyer from him acquires no title 
against the owner and is liable to be 
sued in trover for the full value of 
the goods. See Mulliner v. Florence 
(1878) 3 Q. B. D. 484, C.A. This 
marks the distinction between the 
seller s lien and an ordinary lien. 

( m ) In view of the very clear and 
complete provisions of this section 
it would be useless to refer to the 
older authorities in detail. 


S. 54 
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S. 54 Right of re-sale does not bar other remedies— It is 

conceived that the present sub -section does not, any more than 
did section 107 of the Indian Contract Act, which it replaces, 
deprive an unpaid seller of goods of any other remedy he may 
have ; and therefore he is still at liberty to rescind the contract 
under section 55 of the Indian Contract Act, if it applies (n). 
“ We are bound, I think, to determine questions of this kind 
so far as we can by reference to the Contract Act, and not to 
English law, and sections 51-58 appear to contain general 
provisions which are applicable to all cases of reciprocal 
promises ” (o). “No doubt section 107 declares one remedy, 
but it is only a partial remedy, for the purchaser might be 
insolvent and the market depressed, in which case it would 
be small satisfaction for the vendor to re-sell ” (p). Similarly 
where property in goods sold had passed to the purchaser, 
and after paying for and taking delivery of a part, he 
wrongfully declined to take delivery of the rest, and the 
undelivered portion was subsequently destroyed by fire, it 
was held, in a suit by the vendor for the balance of the 
purchase money, that though he might have sold the 
undelivered portion under this section after the defendant 
had refused to perform his contract, he was not bound to 
do so, and the omission to take that course did not affect his 
right to recover the balance sued for (q). 


Re-sale clause in indents. — The question whether a 
seller of goods has the right of re-sale is important, for where 
he has such a right he is entitled to claim as damages the 
difference between the contract price and the amount realiz 
on the re-sale , less the costs of the re-sale, while if he has no 
such right he is entitled to the difference between the contract 
price and the ?narket price on the date of the breach. Now t e 
power to re-sell may be either statutory or it may be conferre 
on the seller by the terms of the contract of sale ; in the former 
case it can be exercised only if the property in the goods as 
passed to the buyer, as is implied by the words of t is 


( n ) Buldeo Doss v. Howe (1880) 
6 Cal. 64. 

(o) 6 Cal. 64, per Garth, C.J., at 

p. 68. 

(p) Ibid , per Pontifex, J., at 
p. 69. See also Buchanan v. Avdall 


(1875) 15 B. L. R. 276, 292. 

(q) Ibid. The law is the same 
in England on this point. See 
Robinson , Fisher <Ss Harding v. 
Behar [1927] 1 K. B. 513. 
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section (r), in the latter case it can be exercised even if the 
property in the goods has not passed to the buyer. Thus, if 
it is provided in a contract of “ indent ” that on default on 
the part of the buyer to pay for and take delivery of the goods 
within a specified time, the seller should be at liberty to re-sell 
the goods, and that the buyer should pay all the loss arising 
on the contract with interest, the seller is entitled to re-sell the 
goods on default on the part of the buyer even if the property 
in the goods has not passed to the buyer, and to sue the buyer 
for the loss on re-sale ( s ), but it is necessary to the exercise 
of this power that the goods contracted for should at least 
have been appropriated for the purposes of the contract. 
If there has been no such appropriation, there is nothing to 
which the power of re-sale under the contract could attach, 
and the seller is not entitled in such a case to the loss on 
re-sale, but to the difference between the contract price and 
the market price at the date of the breach (t). It is, however, 
competent to the parties by an apt clause to provide for the 
exercise of the power of re-sale, even if no goods are appro- 
priated to the contract ( u ). The provision of sub-section (4), 
that the exercise of an expressly reserved power of sale rescinds 
the contract is based upon English authority (v), but it must 
be remembered that re-sale, apart from any such convention, 
whether otherwise rightful or wrongful, does not. 

It must be observed that the re-sale may be by auotion, 

and if the seller buys in the goods at the auction the re-sale is 
still valid (to). 

Muhammad. Saib (1898) 23 Mad. 18 ; 
Bubby Hurry Co. v. M. Hertz 

« /■» r t . _ 
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(r) Clive Jute Mills Co. v. 
Bbrahxm Arab (1896) 24 Cal. 177; 

Co ‘ v ’ Mah o™zd Hossain 
(1896) 24 Cal. 124; Ishar Das - 
Dhararn Chand v. Dhanpat Rai- 

R Z m (1927) 8 Lah ‘ 514 > 

106 I. C. 59, (’27) A. L. 687; 
Narsinggxrji Manufacturing Co. 

7* J s 2nsaheb Abdulsakeb Kaji 

A ^ ?qo B< T \ 523 ’ <’ 2 *> 

rl i Asa Ram v - Kishan 

Chand (1930) 120 I. C. 166, ('30) 

a. L,. 386; and see Haridas v. 
Kalumull (1903) 30 Cal. 649 

f,°!L SchutU * Co ■ 't.'Luchmi 
Chand (1898) 25 Cal. 505, dissent- 

mg on this point from Yule Co. v. 

M ahomed Hossain (1896) 24 Cal. 

Jo ’ a i. v ‘ John Sn'dt (1899) 
22 All. 55, 65; Best v. Haji 


df Co. t Ld. (1923) 4 Lah. 215, 222, 
73 1. C. 421, (’23) A. L. 541. 

( t ) Angullia <Se Co. v. Sassoon 
& Co. (1912) 39 Cal. 568, at p. 581, 
13 I. C. 705. 

(u) Ishar Das-Dharam Chand v. 
Dhanpat Rai-Daulat Ram (1927) 
8 Lah. 514, 106 I. C. 59, (’27) 
A. L. 687 ; Rattan Lai Sultan Singh 
v. Tek Chand Chunni Lai (1930) 
120 I. C. 785, (’30) A. L. 379. 

(v) Lamond v. Davall (1847) 9 
Q. B. 1030, 72 R. R. 502. 

(u>) Rattan Lai Sultan Singh 
v. Tek Chand Chunni Lai, supra , 
Nathu Mai Ram Das v. B.D. Ram 
Sarup & Co. (1931) 12 Lah. 692, 
135 I. C. 778, (’32) A L. 169. 
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-? 8 * . Reasonable time. — The provision as to reasonable time, 

55 which is a question of fact, must of course be observed. Thus 
it was held that a re-sale was not valid, where it was hurried 
on in an unusual manner and without proper advertisement ( x ). 
Again, if a seller elects to re-sell, he must do so within 
a reasonable time from the date on which the contract was 
finally repudiated by the buyer, as undue hardship might 
otherwise be caused to the buyer, for a seller may, with the 
deliberate intention of causing loss to the buyer, delay the 
re-sale until the market has fallen, and then re-sell the 
property and thereby cause to the buyer a loss which he 
might not have sustained had the re-sale taken place within a 
reasonable time from the date of the breach (y). 

Buyer must be in default. — It is scarcely necessary to 
add that the buyer must be in default in order that the seller 
may claim damages against him on a re-sale, whether under 
the Act or the contract. If the buyer has lawfully rejected 
the goods, for instance, as not answering the description 
and the seller re-sells them at less than the contract price, 
he can recover nothing ( z ). It seems, too, that the onus is 
on the seller who re-sells to show that the goods in fact 
answered the description (a). 

CHAPTER VI. 

Suits for Breach of the Contract. 

55. (1) Where under a contract of sale the 

0 .. , . property in the goods has passed to 

' U1 or pnce - the buyer and the buyer wrongfully 
neglects or refuses to pay for the goods according 
to the terms of the contract, the seller may sue 
him for the price of the goods. 

( x ) Buchanan v. Avdall (1875) 15 Mal-Sardari Mai v. Our Par- 

B.L.R. 276. shad (1931) 12 Lah. 452, 134 I. C. 

( y ) Prog Narain v. Mul Chand 777, (’31) A. L. 714. 

(1897) 19 All. 535 ; Parthasarathy ( z ) Parthasarathy Chetty <k Co. v. 
Chetty <Sc Co. v. T. M. Gajapathy Oajapathy Naidu <Ss Co., supra. 

Naidu <k Co. { 1925) 48 Mad. 787, (a) Ibid; Phul Chand-Fateh Chand 

91 I. C. 568, (’25) A. M. 1258; v. Jugal Kishore-Qulab Singh (1927) 
Coorla Mills v. Vallabhdas (1925) 8 Lah. 501, 106 1.0. 10, (’27) A. L. 

27 Bom. L. R. 1168, 94 I. C. 575, 693; cf. J ackson v . Potax M otor and 

(’25) A. B. 547; Harichand v. Cycle Co. (1910)2 K.B. 937, at p. 
Oosho Kaisha (1925) 49 Bom. 25, 945, C.A. 

86 I. C. 521, (’25) A. B. 28; Niklcu 
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(2) Where under a contract of sale the price is 
payable on a day certain irrespective of delivery and 
the buyer wrongfully neglects or refuses to pay such 
price, the seller may sue him for the price although 
the property in the goods has not passed and the 
goods have not been appropriated to the contract. 


Examples The section may be illustrated by the 
following examples : 

(1) Sale of butter to be shipped for London and to be 
paid for by bill at two months from the date of landing. 
Goods in conformity with the contract are dispatched, but 
the ship is lost. The buyer is liable to pay the price, for the 
property in the goods passed to him on shipment, and the 
term relating to payment merely indicated the time at which 
payment was to be made, and the arrival of the goods is not 
a condition precedent to the liability to pay ( b ). 

(2) Sale and delivery of goods on six months’ credit. 

JNo action can be maintained for the price until the expiration 

of the six months, and the Statute of Limitation begins to run 
from that date (c). 


, °f a quantity of iron, to be delivered between 

e 3rd March and 30th April, if the buyer so required : the 
price to be paid in any event on the latter date. By the 
April a portion only had been delivered, as the buyer 
nad not required delivery of more. The seller may recover 
e whole price, and he need not show that he has appro- 
priated to the contract any specific iron to complete the 
delivery of the remainder ( d ). 


(4) Sale of goods f.o.b. The seller sends them to the 
po o shipment, but the buyer does not nominate an effective 
smp, and the goods in consequence remain at the port. The 

nit* 31, C /' nn 5 )t sue ^ or the price, but can only maintain an 
action for damages (e). 

Sale . °\ g°°ds c.i.f., payment by cash against docu- 
8 Qn arnva l °f the steamer. The buyer refused to take 


(b) Alexander v. Gardner (183J 

Eft?- C - 67 *’ 41 R - R - 651. 
2 Tl Winterbotlom (183 

2 B. & Ad. 431, 36 R. R. 609 


(d) Dunlop v. Groat (1845) 2 C. 
& K. 153, 80 R. R. 834. 

(e) Colley v. Overseas Exporters 
(1921) 3 K. B. 302. 


S. 55 
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up the documents. The seller cannot sue for the price, but 
only for damages for breach of contract (/). 


Suit for the price. — Except as provided by sub- 
section (2), the seller can only sue for the price of the 
goods when the property has passed. “ In former days an 
action for the price of goods would only lie upon one or 
other of two counts. First, upon the indebitatus count for 
goods sold and delivered, which was pleaded as follows : 
‘ Money payable by the defendant to the plaintiff for 
goods sold and delivered by the plaintiff to the defendant.’ 
This count would not lie before delivery (< g ). The count 
was applicable where upon a sale of goods the property 
had passed and the goods had been delivered to the 
purchaser and the price was payable at the time of action 
brought. Secondly, upon the indebitatus count for goods 
bargained and sold, which was pleaded as follows ; ‘ Money 
payable by the defendant to the plaintiff for goods bargained 
and sold by the plaintiff to the defendant ’. This count 
was applicable where upon a sale of goods the property had 
passed to the purchaser and the contract had been completed 
in all respects except delivery, and the delivery was not a 
part of the consideration for the price or a condition prece- 
dent to its payment. If the property had not passed the 
count would not lie : ( Atkinson v. Bell (h)). In my view 

the law as to the circumstances under which an action will lie 
for the price of goods has not been changed by the Sale of 
Goods Act, 1893 ” (i). 


The result is that if the passing of the property depends 
upon the fulfilment of some condition and that condition is 
not f ulfi lled, the seller cannot sue for the price, even if t e 
non-fulfilment of the condition is due to the default of t e 
buyer. In such a case the seller must bring an action for 
damages under the next section (j). On the other han , 


(/) Stein Forbes <k Co. v. 
County Tailoring Co. (1916) 115 
L.T. 215. 

(g) Boulter v. Amott (1833) 1 Cr. 
& M. 333. 

(h) (1828) 8 B. & 0. 277, 32 R.R. 
382. 

(i) Colley v. Overseas Exporters , 


supra , example (4), at pp. 309-10. 
McCardie, J. 


(j) Colley v. Overseas Exporters , 
supra ; Mitchell Reid <Se Co. v. 
Buldeo Boss (1887) 15 Cal* 1 
(buyer refusing to take delivery), 
Stein Forbes dc Co. v. ^' ou7 ^t/ 
Tailoring Co., supra , example (5). 
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if the property has passed and the payment of the price 
depends upon the fulfilment of some condition, and that 
condition is not fulfilled owing to the default of the buyer, 
then the seller may sue for the price, and that too even if by 
the terms of the contract the non-fulfilment of the condition 
revests the property in the seller (k). 


The neglect of the buyer to pay must be wrongful, that 
is, he must be in default. Consequently if the sale be on credit, 
no action can be brought for the price until the period of 
credit has expired (Z). If, therefore, a bill is given and accep- 
ted in payment of the price, the seller cannot sue for the 
price during the currency of the bill. If it be dishonoured 
on presentment, the seller may, if he has not in the mean- 
time negotiated the bill away, sue either on the bill or for 
the price, but if he has negotiated the bill away, he cannot 
sue for the price as long as the bill is in the hands of the third 
party. In order to entitle him to sue for the price he must 
have taken up the bill himself before action brought (m). 


Breach of agreement to pay by bill.— If by the 

contract the price is to be paid by a bill payable at a future 
day, and the buyer does not give the bill, the seller can only 
sue for the price when the bill if given would have matured ; 
in the meantime he can only sue for damages for breach of 
the buyer's agreement (n). The same rule applies, at any 
rate if the contract be entire, if the price is payable partly 
in cash and partly by bill (o). Where, however, part of the 
goods are delivered and the buyer repudiates the contract, 
the seller may sue for the price of those actually delivered 
at once (p). On the other hand if the buyer owing to the seller’s 
default refuses to give a bill, the seller cannot sue for the price 


(Jc) Mackay v. Dick (1881) 6 App. 
Cas. 302. 

(l) Helps v. W inter bottom, supra, 
example (2). 

(m) Davis v. Reilly (1898) 1 Q.B. 
1 ; cf. Belshaw v. Bush (1851) 11 C.B. 
191, 87 R. R. 039 (bill given by 
a third person and accepted by 
seller as conditional payment and 
endorsed away by him, and not 


taken up at the time of action 
brought for the price). 

(n) The measure of damages is the 
amount of the bill less discount at 
the time of action brought ; Gordon 
v. Whitehouse (1856) 4 W. R. 231. 

(o) Paul v. Dod (1846) 2 C. B. 
800. 

( P ) Bartholemew v. Markwick 

(1864) 15 C. B. N. S. 711, 137 R. R. 

729. 
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S. 55 of the goods actually delivered until the expiration of the 

tune at which the bill would have matured ( q ). 

As to the right of the seller to recover interest, see 
section 61. 


Where the price is payable in a foreign currency, the 
exchange must be calculated at the rate in force at the time 
when the debt became due (r). 

Price payable irrespective of delivery or passing* 

of property.— Sub-section (2) embodies a rule which is of 
general application. “ If a day be appointed for payment 
of money, or part of it, or for doing any other act, and the day 
is to happen, or may happen, before the thing which is the 
consideration of the money, or other act, is to be performed, 
an action may be brought for the money, or for not doing 
such other act before performance : for it appears that the 
party relied upon his remedy , and did not intend to make 
the performance a condition precedent 99 (s). 


Day certain. — It will be observed that the section 
requires that the price, or part of it, shall be payable, not 
only irrespective of delivery, but on a day certain, “ which 
means at a time specified in the contract not depending on a 
future or contingent event ” (t). It is not clear, therefore, 
that this section is applicable to such a case as a contract for 
the sale of a ship to be built, the price being payable by 
instalments as and when the ship reaches certain stages of 
construction, but this is not a matter of great importance as 
such cases will, at all events, fall within section 38 (2) ( u ). 


(q) Waynes Merthyr Steam Coal 
Co. v. Morewood (1877) 46 L. J. 
Q. B. 746. 

(r) Peyrae v. Wilkinson (1924) 
2 K. B. 166. 

(s) Notes to Pordage v. Cole, 
1 Wms. Saunders (ed. 1871), p. 551. 
In that case (whioh related to the 
conveyance of land) the money was 
payable “ a week after the Feast 
of St. John the Baptist then next 
following,” and it was held to be 
payable, although no conveyance or 


tender of a conveyance of the 
land had been made. 

(/) Shell- M ex. Ltd. v. Elton Cop 
Dyeing Co., Ltd. (1928) 34 Com. 
Cas. 39, at p. 43, per Wright, J., 
citing The Merchant Shipping Co. 
v. Armitage (1873) L. R. 9 Q. B. 
99 (a case relating to a lump sum 
freight under a charter party). 

(u) See W orkman Clark <St Co., Ltd. 
v. Lloyd Brazileno (1908) 1 R- B. 
968, C. A. The section will clearly 
apply if the instalments are payable 
on named days. 



DAMAGES FOR NON-ACCEPTANCE. 


289 


Further, if goods are delivered under an agreement of sale, 
the price to be paid on certain days by instalments, the 
property in the goods to remain in the seller until the 
instalments are paid, with the right reserved to the seller to 
retake possession of the goods on the buyer’s failure to pay 
an instalment, and the seller avails himself of that right, he 
cannot then sue for the unpaid instalments (v) : and perhaps, 
in the absenoe of an express stipulation in the oontract 
entitling him to retain all instalments aotually paid, he may 
have to return these (mi). His remedy is to sue for damages 
for breach of contract. He may, however, leave the goods 
in the possession of the buyer and sue for the instalments 
as they fall due : and apparently if the oontraot authorizes 
it, he may retake possession of the goods and exercise his 
lien upon them, in those oases in whioh the property has 
passed to the buyer, to seoure the payment of unpaid 
instalments ( x ). In the latter case he is affirming the 
contract, in the former he is in effect putting an end to it. 


56. Where the buyer wrongfully neglects or 

Damages for re ^ u j ies to accept and pay for the 
non-acceptance, goods, the seller may sue him for 

damages for non-acceptance. 


Suit for damages for breach of contract of 

Sale -SecW 58, 57 59 and 60 of the Act declare the 
right of the seller and buyer respectively to sue for the 
recovery of damages on the other party’s breach of contract • 


(v) Attorney General v. Pritchard 
(1928) 97 L. J. K. B. 561, 44 T. L. R. 
*90 ; Hewison v. Ricketts (1894) 71 
L. T. 191. Aliter, if the contract 
i8 not a contract of sale but of 
hiring. In that case he may sue 
for the unpaid instalments and 
keep those already paid. Brooks v. 
Beirnstein (1909) 1 K. B. 98; Ab- 
dul Quadeer v. Watson Sons 
(1930) 8 Rang. 236, 125 I.C. 361, 
( 30) A. R. 193 , dissenting from 
M aung Ba Oh v. Motor House Co. 

(1929) 7 Rang. 431, 120 I.C. 132, 
(’29) A. R. 368. 

19 


(u>) Hewison v. Ricketts , supra , 
per Collins, J. and cf. The Auto 
Supply Co. v. Raghunatha Chelty 
(1929) 52 Mad. 829, 121 I.C. 593, 
(’29) A.M. 884 : but see Workman 
Clark & Co., Ld. v. Lloyd Brazileno , 
supra, at p. 979. 

(x) Bhimji Dalai v. Bombay 
Trust Corporation (1930) 54 Bom. 
381, 124 I.C. 800, (’30) A. B. 306. 
(If an agreement in the form 
made in that case were made 
to-day , the property in the goods 
would not be held to have passed, 
so no question of alien would arise.) 


Ss. 

55 , 56 
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S. 56 while section 61 (1) expressly saves the right of either to 

recover special damages where they are recoverable by law. 
Ihe rules governing these matters are contained in section 73 
ot the Indian Contract Act, and are as applicable to 
contracts of sale as to all other contracts. Strictly, 
erefore, the place to discuss the question of damages is a 
commentary to that section : but it has been thought that it 
might be of convenience to the reader if it were dealt with 
ere, in so far as it affects the contract of sale, although 
much that appears will also be found in the Commentary 
to section 73 of the Indian Contract Act. 

Section 59 deals with the case of breach of conditions 
or warranties by the seller and must therefore be treated 
separately : but sections 56, 57 and 60 deal with the posi- 
tion which arises when either seller or buyer fails to perform 
his duty under the contract to give or take delivery of the 
goods, either by refusing to complete when the time for 
performance has arrived or by repudiating his obligations 
under the contract before that time. These cases have 
much in common, and the principles laid down in any case 
with reference to a seller’s failure or refusal to deliver 
will generally be found to be equally applicable, mutatis 
mutandis , to the buyer’s failure or refusal to accept. The 
principles which are common to both cases will, for the sake 
of convenience and to avoid repetition, be first considered. 

General rule as to measure of damages (y).— As in 

all cases where a contract is broken, the injured party is 
entitled to receive from the party in default compensation 
for the loss or damage caused to him thereby which naturally 
arises in the usual course of things from such breach. In 
the case of a contract of sale it follows logically and obviously 
from this rule that “ where a contract to deliver goods at 
a certain price is broken, the proper measure of damages 
in general is the difference between the contract price and 

(y) The parties may themselves I see Pollock and Mulla, p. 434 et 

m provide by the terms of the contract I seq. For English examples see 
for the damages payable by either I Diestal v. Stevenson (1906) 2 K. B. 
in the event of a breach. The case 345 ; Widnes Foundry (192-5), 
will then be governed by the I Limited v. Cellulose Acetate Silk Co. 
provisions of section 74 of the (1931) 2 K. B. 393, C. A. affirmed, 
Indian Contract Act, as to which I (1933) A.C. 20. 
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the market price of such goods at the time when the contract 
is broken, because the purchaser, having the money in his 
hands, may go into the market and buy. So, if a contract 
to accept and pay for goods is broken, the same rule 
may be properly applied, for the seller may take his goods 
into the market and obtain the current price for them ” (z). 
The above propositions are summarized by sections 50 
and 51 of the English Act, which correspond to sections 56 
and 57 of this Act, as follows : — 


50. (1) Where the buyer wrongfully neglects or refuses 
to accept and pay for the goods, the seller may 
maintain an action against him for damages for 
non-acceptance. 

(2) The measure of damages is the estimated loss 
directly and naturally resulting, in the ordinary 
course of events, from the buyer’s breach of contract. 

(3) Where there is an available market for the goods 
in question the measure of damages is prima facie to 
be ascertained by the difference between the contract 
price and the market or current price at the time 
or times when the goods ought to have been 
accepted, or, if no time was fixed for acceptance, 
then at the time of the refusal to accept. 

51. (1) Where the seller wrongfully neglects or refuses 
to deliver the goods to the buyer, the buyer may 
maintain an action against the seller for damages 
for non-delivery. 


(2) The measure of damages is the estimated loss 
directly and naturally resulting, in the ordinary 
course of events, from the seller’s breach of contract. 

(3) Where there is an available market for the goods 
in question the measure of damages is prima facie 
to be ascertained by the difference between the 
contract price and the market or current price of 
the goods at the time or times when they ought 
to have been delivered, or, if no time was fixtd, 
then at the time of the refusal to deliver. 


( 2 ) Barrow v. Arnaud (1844) 
8 Q. B. 595, 604, 609, 70 R. R. 


568, Ex. Ch 


S. 56 
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In substance, therefore, the provisions of the English 
Act are the same as those contained in section 73 of the 
Indian Contract Act and the illustrations thereto and, though 
the language is slightly different, both are declaratory of 
the common law (a). 


Available market. — It will be observed that sub- 
section (3) in each of the above sections of the English Act 
postulates an available market, which means an available 
market at the place of delivery ( b ). In the case of com- 
mercial contracts there is usually such a market, such as the 
Cotton Exchange, Stock Exchange or Produce Markets. 
In other cases the market may be more limited, but the fact 
that the market is limited will not prevent the operation of 
the rule (c). Occasionally also there may be some diffi- 
culty in fixing the market price on any particular day. Evi- 
dence is then admissible from those engaged in the particular 
business and familiar with its incidents, even though they 
had not bought or sold anything on the day in question ( d ), 
and, although the prices made by “ bulls ” and “ bears ” 
are not to be taken as fixing the market price, the mere fact 
that the price is affected on the day in question by temporary 
scarcity, lack of demand or other like causes does not affect 
the question : the price on that day must still be taken to 
be the market price (e). 


If there be no available market at the place of delivery, 
the market price at the nearest place, or the price prevailing 
in the controlling market, or the price at the final destination 
of the goods, maybe taken into consideration (/). If delivery 
is to be made in a foreign country, the measure of damages 
is to be ascertained by reference to the market price of the 
goods at that place. The figure then has to be arrived at 


(а) Jamal v. Moolla Dawood 
Sons dk Co. (1916) 1 A. C. 175, 
43 I. A. 6, 11, 43 Cal. 493, 503, 31 
I. C. 949. 

(б) As to the meaning of 
“ market” see Dunkirk Colliery Co. 
v. Lever (1878) 9 Ch. D. 20, 25, C.A. 

(c) Marshall v. Nicoll (1919) 
S. C. (H. L.) 129. 

(d) Shridhan Gopinath v. Gor- 
dhandas Gokuldas (1901) 26 Bom. 
235, 239. Pollock and Mulla, pp. 407, 


[ 40S. Benjamin on Sale, p. 999. 

(e) Josling v. Irvine (1861) 
6 H. & N. 512, 517 ; 123 R. B,. 6o3. 

( f ) Wertheim v. Chicoutimi Pulp 

Co. (1911) A. C. 301 P. C.; cf. 
Sharpe Co. v. Nosaioa & Co. 
(1917) 2 K. B. 814 ; (c.i.f. contract, 
market available on the spo , 
though not possible to buy the 
goods coming by a shipment in the 
particular month.) Benjamin on 

Sale, p. 999. 
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expressed in the currency of that country, which must then 
be translated into Indian currency, and the rate of exchange 
must be the rate prevailing at the date of the breach ( g ). 

Date for ascertaining the damages.— The date at 

which the market price is to be ascertained is the day on 
which the contract ought to have been performed by delivery 
and acceptance as fixed by the contract or, where no time 
is so fixed, at the time of the refusal to perform. The time, 
needless to say, need not be a definite date actually specified 
by the contract : in the case of a c.i.f. contract for instance 
the time is the time at which the documents will be forth- 
coming if forwarded with reasonable dispatch by the seller ( h ), 
or the contract may provide a certain period during which 
delivery is to be made, such as a named fortnight or month, 
and in such a case, in the event of a failure to deliver, the 
last day of such period is the day on which the breach must 
be taken to have occurred and therefore the day on which 
to assess the damages (i) ; while if delivery is tendered at 
any time during that period and refused, the date of that 
refusal is the date of the breach. The time again may be 
uncertain, yet fixed by reference to the happening of an 
event such as the arrival of a ship. In such a case the time 
is still fixed by the contract and the time at which the 

contract ought to have been performed is on the happening 
of that event (j). 6 


It would appear, however, that when no time is men- 
tioned and the contract therefore is to be performed within 
the indefinite period known as a reasonable time, the case 
must in India, at any rate, be treated as one in which no 
tune is fixed, for that would appear to be the effect of illus- 
trations (c) and (d) to section 73 of the Indian Contract Act. 
There is authority for this view in England also (*), but 
the question has been deliberately kept open by the Court of 


(g) Di Ferdinando y. Simon 
Smits & Co. (1920) 3 K. B. 409, 414, 
415, C. A. 


(h) Sharpe db Co. y. Nosawa 
Co., supra ; cf. Steel Brothers Ld. 
v. Dayal Khatao db Co. (1923) 47 
Bom. 924, 87 I.C. G7, (>24) A.B. 247. 

(0 Mackertich y. Nobo Coomar 
Roy (1903) 30 Cal. 477. 


O') Melachrino y. Nickoll db 

Knight (1920) 1 K. B. 693, 696. 

( k ) Melachrino y. Nickoll db 
Knight, supra , at p. 696, Bailhache, 
J.; Millett y. van Ueek db Co. (1920) 
3 K. B. 535, Bray and Sankey, J.J. 
bee also Ashmore db Sons y. C S 
Cox dc Co. (1899) 1 Q. B. 443. 


S. 56 
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Appeal with the suggestion that the words “ where no time 
is fixed ” apply only to a case where the contract is to deliver 
goods “ on demand ” or “ as required by the buyer ” and do 
not include a case where the time for performance can be 
fixed by a jury, as it can be when performance is to be within 
a reasonable time ( l ). In India, however, in cases where 
the contract is to be performed within a reasonable time, if 
either party before the expiration of that time and before 
anything has been done under the contract announces bis 
intention of refusing to proceed with the contract, the day 
on which he so announces his intention must be taken as 


the time for assessing the damages, though even in India 
this rule can scarcely be applied in its entirety to cases where 
the contract is to be performed by delivering the goods 
in instalments. If before the expiration of the reasonable 
time either the buyer applies for delivery and the seller 
fails to deliver or the seller tenders delivery and the 
buyer fails to accept, such failure would, in either case, 
amount to a refusal to perform and the day for assessing 
the damages would be the day on which such refusal has 
occurred. (?n). 


Extension of time. — By virtue of the provisions of 
sections 55 and 63 of the Indian Contract Act, where the 
time for performance is fixed by the contract but extended 
and another date substituted for it by the agreement of the 
parties, the substituted date must be taken as the date for 
ascertaining the measure of damages. An agreement to 
postpone performance for an unspecified time operates 
as an extension for a reasonable time, and consequently 
the date to be taken must then be a date at which there 
appears to be a failure or refusal to perform (n). The English 
Courts adopt the same rule where possible, but in England 
the question sometimes becomes complicated by the operation 
of the Statute of Frauds, and somewhat subtle distinctions 

(l) Millett v. van Heek <b Co. Bird ds Co. (1921) 48 I. A. 175, 43 

(1921) 2 K. B. 369, pp. 375, 376, All. 257, 63 I. C. 589, (’22) A. BU 
378. See further as to this case 178; Kidar Nath Be hart Lai v, 
the note to sec. 60. Shimbhu Naih-Nandu Mai (192/) 

(m) See Shriram Vithuram v. Lah. 198, 99 I. C. 812, (*27) A* • 

Trimbak Amolakchand (1927) 29 176 ; Coorla Mills v. VallabMas 

Bom. L.R. 1036, 103 I.C. 645, (’27) (1925) 27 Bom. L. R. 1168, 94 1. C. 
A.B. 514. 575, (’25) A B. 547. 

(n) Muhammad Habib Ullah v. 
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have been drawn in the cases between variation of the 

contract and the waiver by one party of a stipulation in 

his favour ( o ). But if the time has not been postponed by 

agreement, the time fixed by the contract is still the date at 
which to ascertain the damages (p). 

Although there may occasionally be difficulties as to 
ascertaining the date on which the damages are to be assessed 
the rule still prevails that that date, when ascertained, fixes 
the measure of damages. Neither party, therefore, is affect- 
ed by fluctuations in the rate of exchange (q), or again, if 
the buyer refuses to accept and the seller retains the goods, 
the buyer is neither responsible for any further loss should the 
market fall nor entitled to have the damages reduced if it 
rises (r). It follows equally from the premises that, if at the 
date of the breach the market price has moved in favour of 

• | damages, or at the 

most nominal damages, which in England he is entitled to 

by reason only of the fact that the contract is broken, even 
though he has sustained no actual damage (s). 

The above rules apply where the contract is to be per- 
formed by delivery by instalments (<), and also to those 
cases where one of the parties before the time for perfor- 
mance has arrived repudiates his obligations and the other 

party refuses, as he lawfully may, to accept that repudiation 
and elects to keep the contract alive (u). 


S. 56 


(o) See Ogle v. Vane (1868) L. R. 
3 Q. B. 272, Ex. Ch. ; Hickman v. 
Haynes (1875) L. R. 10 C. P. 598 ; 
Levey v. Goldberg (1922) 1 K. B. 688. 

( P ) Mutt hay a Maniagaran v. 
Lekku Reddiar (1912) 37 Mad. 412, 
14 I. C. 255; Narsinggirji Manufac- 
turing Co. v. Budansaheb Abdulsaheb 

Kaji (1924) 26 Bom. L.R. 523, (’24) 
A. B. 390. v ' 

(g) Barry v. Van den Iiurk (1920) 
2 K. B. 709; Di Ferdinando v. 
simon Smits Co., supra, note (<7) 
the principle of which cases was 
approved by the H. of L. in s.s. 

‘ Celia ’ v. s.s. ‘ Voltumo ’ (19211 
2 A. C. 544. ' 

(r) Jamal v. Moolla Dawood 
Sons & Co. (1916) 1 A. C. 175 
43 I. A. 6, 43 Cal. 493, 31 I. C. 949,’ 
Collateral circumstances will not 


alter the rule; Bolisetti Venkata- 
narayana v. V ckkiagaddalakshimal 
Punnayya( 1928) 115 I.C. 342, (’28) 
A. M 1232 ; cf. Mehr Chand v. 
Jugal Kishore Gulab Singh (1923) 6 

Lah. L.J. 415, 85 I.C. 317; Pollock 
and Mulla, p. 406. 

(•5) Shell- M ex Ltd. v. Elton Cop 
Pyemg Co. (1928) 34 Com. Cas. 39 
(seller suing) ; Melachrino v. Nickoll 
& Knight (1920) 1 K. B. 693 (buyer 
suing); Shriram Vithuram v. Trim- 
bak Amolakchand (1927) 29 Bom. 
L. R. 1036, 103 I. C. 645, (’27) A. 
q. 514; (buyer suing. Framing 
the claim in trover makes no 
difference). 

(t) It will be observed that the 
English Act refers to the “ time or 
times ’ of performance. 

(u) See as to this sec. 60. 
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The following examples 
the above remarks : — 


II 


ay be given in illustration of 


(1) Contract in November for the sale of goods deliver- 
able half in the last fortnight of February, half in the last 
fortnight of March following. The buyer became bank- 
rupt in January. The goods were tendered on the 28th 
February and 31st March and not accepted. The bank- 
ruptcy of the buyer did not rescind the contract and the 
measure of damages was the difference between the con- 
tract and the market price on the 28th February and 31st 
March (v). 


(2) Sale by merchants at Gloucester of a quantity of 
wheat deliverable at Birmingham as soon as vessels could 
be obtained. While the wheat was on its way the buyer 
intimated that he would not accept it. On arrival it was 
tendered to him and rejected. The time for ascertaining 
the damages for non-acceptance is the day on which the 
wheat was tendered (w). 


(3) Sale of shares deliverable on 30th December. They 
were tendered on that date and rejected. The measure 
of damages is the difference between the contract value of 
the shares and their market value on that date. The fact 
that they were resold at an increased value subsequently 
is irrelevant ( x ). 


(4) A, a stockbroker, closes the account of a client B pre- 
maturely and without instructions, instead of carrying it 
over to the next settlement as on the facts and the true 
construction of their agreement he ought to have done. 
JB informs A that he insists on the performance of the 
contract. A cannot claim to have the damages assessed with 
reference to the price of the stock at the date of closing 
the account, but B is entitled to claim damages assessed 
according to the price at the date fixed for performance ( y )• 


(v) Boorman v. Nash (1829) 9 
B. & C. 145, 32 R. R. 607; cf. 
Cohen v. Cassim Nana (1876) 1 Oal. 
264. 

(w) Phillpotts v. Evans (1839) 5 
M. & W. 475 ; 52 R. R. 802. 

(z) Jamal v. Moolla Dawood Sons 


dc Co. (1916) 1 A. C. 175. 

( y ) Michael v. Hart d: Co. (1902) 
1 K. B. 482, C. A. There was 
a suggestion that the damages 
might be fixed according to the 
highest price reached in the 
interval. 
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(5) Sale of goods, payment nett cash against documents 
in New York in dollars. The buyer failed to take delivery 
or pay for the goods. The damages must be assessed at 
the date of the breach and the sum payable must be 
converted into Indian currency according to the rate of 
exchange prevailing at that date (z). 


(6) Sale in August of 500 tons of iron to be delivered 
in about equal proportions in September, October and 
November. Later in August the seller gave notice that 
he did not intend to deliver ; the buyer demanded delivery 
in October of 200 tons “ as per contract ” and on the 4th 
December bought against the seller : Held that the proper 
measure of damages was the difference between the market 
price and the contract price of one-third of 500 tons on 
the 30th September, 31st October and 30th November (a). 

(7) Sale of a quantity of tallow to be delivered in 
all December. On the 1st October the seller announced 
that he would not deliver, but the buyer refused to accept his 
repudiation. The market price rose between the 1st October 
and 31st December : Held that the day for ascertaining 
the damages was the 31st December ( b ). 


(8) Sale of 250 bales of Manilla hemp, shipment to 
be made from port or ports in the Philippine Islands by 
sailer or sailers between May 1st and July 31st. The 
sellers shipped hemp by a steamer in September which 
would arrive at about the same date as a cargo shipped on a 
sailer between May and July, and on October 27th declared 
it against the contract. The buyers refused to accept the 
declaration and returned it, but on November 4th the 
sellers said that they could make no other. The date 
for assessing the damages was held to be November 4th (c). 


of rontract S SU i e fo J dama £ es on buyer’s breach 

01 contract.— It has already been seen that the seller has 

(6) Leigh v. Paterson (1818) 8 
Taunt. 540, 20 R. R. 552; c f. 
Mackertich v. Nobo Coomar Ray 
(1903) 30 Cal. 477 (goods deliver- 
able August or September at the 
option of the seller). 

(c) Ashmore <tc Sons v. C S 
Cox <5s Co. (1899) 1 Q. B. 436. 


. & J? arr V v * Van den Hurk (1920) 
2 K. B. 709. 

(a) Brown v. Muller (1872) L. R. 
7 Ex. 319 ; cf. Cooverjee Bhoja v. 
Rajeudra Nath (1909) 36 Cal. 617, 
2 1. C. 831 ; Bilasiram Thakurdas v! 
Qubbay (1915) 43 Cal. 305, 33 I. C. 


S. 56 
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S. 56 various remedies both against the goods and the buyer 

personally, and in many cases where those remedies exist he 
still has the option of availing himself of the remedy declared 
by this section (d) : but where the property has not passed 
and there is nothing in the contract which enables him to 
re-sell the goods and charge the buyer with the difference 
between the contract price and the price realized on the 
re-sale, or to sue for the price irrespective of delivery or the 
passing of the property, the remedy provided by this section 
is the only remedy by which he can recover pecuniary 
compensation for the buyer’s breach of contract. 

Measure of damages. — Where there is an available 
market for the goods, the problem in this instance is com- 
paratively simple, for the seller is entitled to the difference 
between the contract and the market price. Theoretically, 
no doubt, it is his duty to get the best price that he can for 
the goods, but no case appears ever to have arisen where the 
seller has not been given the difference between the con- 
tract and the market price on the ground that he might have 
got a better price than the market price for the goods on 
the day in question, nor is such a position likely to arise. 
Questions of special damage, again, which cause difficulties 
when the buyer is plaintiff, can scarcely arise, for it is quite 
immaterial what price the seller himself paid for the goods 
or to what expense he put himself in order to have them 
ready to complete his contract ( e ). 

The only cases which appear in practice to have 
occasioned difficulty are those in which the buyer has 
repudiated the contract before the time for performance 
has arrived and the seller has accepted the repudiation and 
rescinded the contract (/). 


Questions, again, as to damages for late acceptance, 
very rarely at any rate, arise. Failure to accept at the 
due date may be treated by the seller as a breach of the 
contract and, in addition, where the property has passed, 
he has his remedies under section 44. Generally, if he 


(d) See Coorla Mills v. Vallabh- (e) Whitaker , Ltd v. Bowater, Ltd. 
das (1925) 27 Bom. L. R. 1168, 94 (1918) 35 T.L.R. 114, 115. 

I. C. 575, (’25) A. B. 547, A.I.R. (/) As to this, see note to sec. 
1925 Bom. 547. 60. 



DAMAGES FOR NON-DELIVERY. 


299 


consents to deliver the goods though the time for acceptance Ss. 
has passed he will not have suffered any actual damage and 56,57 

the delivery and acceptance would, in most cases at any 
rate, amount to an accord and satisfaction of his right of 
action for the breach of contract. 

Damages where no available market.— Where the 

goods are not marketable there are difficulties in assessing 
the damages, but not by reason of the principle to be applied ; 

} arises as to the method of applying it in the 
particular case. In some cases the price at which the seller 
actually re-sold the goods may furnish the correct measure of 
damages (g). In others the Court has to do its best to award 
such damages as will put the seller in the same position 
as he would have been in if the contract had been fulfilled ( h ). 

As, however, this must depend upon the particular facts of 
the case, such cases are merely illustrations of the general 
principle and are scarcely precedents for other cases where 
the facts are different. 


57. "Where the seller wrongfully neglects or 

Damages for refuses to deliver the goods to the 
non-delivery. buyer, the buyer may sue the seller 

for damages for non-delivery. 

Buyer s right to sue for damages for seller’s 
breach of contract. — When the property in the goods has 
passed, the buyer, provided that he is entitled to the imme- 
diate possession, has all the remedies of an owner against 
those that deal with the goods in a manner inconsistent with 
his rights. If, therefore, the seller wrongfully re-sells them, 
he may sue the seller in trover, and also the second buyer (i), 
though as against him the buyer’s rights are seriously cut 
down by the provisions of sections 30 and 54. 


( g ) Ryan v. Ridley (1902) 8 Com. 
Cas. 105; Maclean v. Dunn (1828) 

*^2, 29 R. R. 714 ; Dunkirk 
Colliery Co. v. Lever (1870) 41 L T 
633, C. A., 43 L. T. 706, H. L. ' 

(A) Re Vic Mill (1913) 1 Ch. 183, 
in C. A. (1913) 1 Ch. 465, (buyer 
failing to accept goods made to his 
order where the question was 
treated as being wholly on the 


facts) ; Gear & Co. v. French 
Cigarette Paper Co., Ld. (1932) 13 
Lah. 386, 135 I. C. 599, (’31) 
A. L. /42 (the same, the damages 
awarded being the contract price) ; 
Whitaker, Ltd. v. Boivater , Ltd., 
supra , note (e). 

(t) See Langton v. (1859) 

4 H. & N. 402, 118 R. R. 515. 
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As against the seller, however, he is not bound to sue 
in trover when the property has passed to him, and may 
proceed under this section : and in cases where the property 
has not passed, it is his only remedy except in the compara- 
tively rare cases in which he can enforce specific performance 
under section 58. It is the remedy not only when the seller 
makes no delivery at all, but also when in pretended per- 
ormance of the contract he tenders delivery of goods which 
the buyer lawfully rejects. 

The rule as to the market price, perhaps, is not always 
quite so satisfactory as it is in the case of the buyer’s re- 
fusal to accept, and produces hardship in individual cases (j) 9 
but owing to its convenience it is the one adopted. 

Price pre-paid. — It would appear also that, even if the 
buyer has pre-paid the price, the date for ascertaining the 
measure of damages must be the date of the breach, though 
it might be said that in such a case the buyer has not got 
the money in his hands and cannot therefore go into the 
market and buy : and in conformity with this idea it has 
been ruled at nisi prius that the date ought then to be the 
date of the trial (A'). The better view, however, appears to 
be that even so the date to be taken is the date of the breach, 
and in addition to recovering the difference between the 
market and contract price on that date, the buyer may also 
recover the price pre-paid with interest (Z). 

(j) Brady v. Oastler (1864) 3 I F. & F. 387, per Byles, J., adopting 
H. & 0. 112, 140 R. R. 338, the analogy in actions for the non- 

where the price was increased replacement of stock; Shepherd v. 
in consideration of early delivery. Johnson (1802) 2 East. 211. 

On the other hand the fact that (/) Chalmers, p. 126 ; Startup v. 
the buyer sustains no actual Cortazzi (1835) 2 C. M. & R. 165, 41 
loss from the seller’s failure to R. R. 710. In tliat case the Court 
deliver is no ground for awarding definitely ruled that the date was 
him merely nominal damages. Cf. the date on which the delivery 
illustration (a) to s. 73 of the ought to have been made, and not 
Indian Contract Act, under which the date of the trial. This was a 
he is entitled to recover the sum very material point, for on the 
by which the contract price falls former date the market price had 
short of the price for which the not risen, while on the latter it 
buyer might have obtained goods had. It was therefore held that the 
of like quality at the time when buyer could recover nothing more 
they ought to have been delivered ; than the purchase price which he 
Uajee Ismail 6s Sons v. Wilson 6: Co. had pre-paid with interest, which 
(1918) 41 Mad. 709,45 I. C. 942. the defendant had paid into court. 
Pollock and Mulla, p. 407. As to the buyer’s right to recover 

( k ) Elliot v. Hughes (1863) 3 I interest see s. 61. 



DAMAGES FOR NON-DELIVERY. 


301 


Goods not obtainable in the market.— If the subject 

matter of the contract is not obtainable in the market, the 

damages must be measured by the difference between the 

contract price and the price which actually has to be paid 

by the buyer for the best and nearest available substitute (m). 

Where no such substitute is available, then, if there has 

been a contract to re-sell the goods, the price at which that 

contract was made will be evidence of their value, and the 

buyer can recover the difference between that price and 

the price at which he bought them from the defaulting seller. 

If there has been no such contract, the market value may be 

estimated by adding to the price of the goods at the place 

where they were purchased the costs and charges of getting 

them to their place of destination and the usual importer’s 
profits («). 

Delay in delivery. -In this case again the rule is 
that prima facie the damage is the difference between “ the 
value of the article contracted for at the time when it ou^ht 
to have been delivered and the time when it actually was 
delivered (o). The market rate, however, in this case is 
only a presumptive test : “ it is the general intention of the 
law that, in giving damages for breach of contract, the party 
complaining should, so far as it can be done by money, be 
placed in the same position as he would have been in, if the 
contract had been performed,” and the rule as to market 
price is intended to secure only an indemnity ” to the 
purchaser “ The market value is taken because it is pre- 
sumed t° be the true value of the goods to the purchaser.” 
It he does not get his goods he “ should receive by way of 

amages enough to enable him to buy similar goods in the 
open market Similarly, when the delivery of goods pur- 
ch ased is delayed, the goods are presumed to have been 

S v ~ — — ^ 


1 W H'™ 1 * V - Liddel1 (1875) L. R. 

f? Si *1' “er *’ 269 ’ Hlbinger Actien 
Gesellschafft v. Armstrong (1874) 

L- R. 9 Q. B. 473, 476. V ' 

■£° r xi e t v * Hu tchinson (1865) 
18 C. B. N. S. 445, 144 R. R. 563 ; 

O Hanlan v . G. W. Ry . Co. (1865) 
Cnm' * S n, 484, 141 R - R - 482; 

nZ ?% S J; Iiajendm Nalh 

(lJOJ) 36 Cal. 617, 2 I. C. 831; 

Cn Je nQ £ Sons v - & 

Co. (1918) 41 Mad. 709, 715, 45 I. C. 


942. Pollock and Mulla, pp. 406-407. 
Compare Jagmohandas v. Nusser- 
wanji (1902) 26 Bom. 744. Pollock 
and Mulla, p. 409 ; Patrick v. Russo- 
Hritish - Grain Export Co. (1927) 2 
k. 3. o35. 

(o) Elbinger Actien Gesellschafft 
v. Armstrong , supra, note (m), at 
p. 477. Cf. Illustration (g) to s. 73 
of the Indian Contract Act. Pollock 
and Mulla, p. 411. 


S. 57 
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S. 57 at the time they should have been delivered worth to the 

purchaser what he could then sell them for, or buy others 
like them for, in the open market, and when they are in fact 
delivered they are similarly presumed to be, for the same 
reason, worth to the purchaser what he could then sell for 
in that market, but if in fact the purchaser, when he obtains 
possession of the goods, sells them at a price greatly in ad- 
vance of the then market value, that presumption is rebutted 
and the real value of the goods to him is proved by the very 
fact of this sale to be more than market value, and the loss 
he sustains must be measured by that price, unless he is, 
against all justioe, to be permitted to make a profit by the 
breach of oontraot, be compensated for a loss he never suffer- 
ed, and be put, as far as money oan do it, not in the same 
position in whioh he would have been if the contraot had 
been performed, but in a much better position.” (p). 

Sub-contracts of buyer usually ignored. —This 

rule, however, must be taken as only applying to cases of 
late delivery. “ When there is no delivery of the goods 
the position is quite a different one. The buyer never gets 
them, and he is entitled to be put in the position in which he 
would have stood if he had got them at the due date. That 
position is the position of a man who has goods at the market 
price of the day — and barring special circumstances, the 
defaulting seller is neither mulct in damages for the extra 
profit which the buyer would have got owing to a forward 
re-sale at over the market price ( Great Western Railway Co. 
v. Redmayne) ( q ), nor can he take benefit of the fact that 
the buver has made a forward re-sale at under the market 
price ” ( r ). 

“ As a general rule, sub-contracts entered into by a 
buyer cannot be used to increase or minimize his damages, 
as the sub-contracts are incidental matters with which the 
seller had nothing to do. I find that laid down in Rodo- 
canachi v. Milburn (5), which was affirmed in Williams Bros. 
v. A gins (r) This Court in S later v. Hoyle and 

(p) Wertheim v. Chicoutimi Pulp per Lord Dunedin; cf. Muhammad 

Co. (1911) A. C. 301, 307, 308, P. C. Habib UUah v. Bird <k Co. (1^0 
Pollock and Mulla, p. 408. L. R. 48 I. A. 175, 43 All. 25/, W 

(q) (1865) L. R. 1 C. P. 329. I. C. 589, {'22) A. PC. 178. 

(r) Williams Bros. v. Ed. T. (s) (1887) 18 Q. B. D. 67 at 
Agius, Ld. (1914) A. C. 510, 522-523, pp. 77, 80, C. A. 
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Smith (t) applied the same principle, that unless the seller con- Ss. 
templates the possibility of a sub-contract under which a 57 , 58 
claim may be made on the buyer, the sub-contract must be 
disregarded for the purpose either of increasing or diminishing 
the damages. This was one of the many instances in English 
law where the measure of damage did not give the real loss 
suffered by the party ” (it). Nor is the general rule excluded 
by reason only of the fact that the seller knows generally 
that the buyer requires the goods for re-sale ( v ). In order 
that the buyer may recover as damages an amount in excess 
of that which represents the difference between the market 
price and the contract price, it is necessary to prove 
facts which will bring the case within the second branch 
of section 73 of the Indian Contract Act. This is discus- 
sed in the notes to section 61, and the cases where such 

further damages have been awarded will be found set out 
there. 


58. Subject to the provisions of Chapter II of 

Specific per- the Specific Relief Act, 1877, in any 
formance. suit for breach of contract to deliver 

specific or ascertained goods, the Court 
^ ^ 1Q k s fit, on the application of the plain- 
tiff, by its decree direct that the contract shall be 
performed specifically, without giving the defendant 
the option of retaining the goods on pavment of 
damages. The decree may be unconditional or 
upon such terms and conditions as to damages 
payment of the price or otherwise, as the Court 
may deem just, and the application of the plaintiff 
may be made at any time before the decree. 

Examples.— The section may be illustrated by the 
following examples : — y 


(1) Contract to sell a ship to a German shipowner 
ThejJnp was an old ship but her engines and boilem were 


(0 (1920) 2K. B. 11 (breach of 

warranty). 

(a) Finlay d- Co. v. Kwik II oo 
long Handel M aatschajypij (1929) 


' K ;, B «0, C. A., at p. 411. 
Scrutton, L. J. 1 

o (0 , J* Henderson (1881) 

° JJ. 457. 
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new and such as to satisfy the German regulations, 
and the buyer could have her registered immediately in 
Germany. In view of these facts and the price, the ship 
was of peculiar value to the buyer, and there was only 
one other ship on the market which would suit his require- 
ments. The Court granted specific performance of the 
contract (w). 


(2) Sale of the timber on the seller’s land, the buyers 
to cut it and have leave to saw it up on the seller’s land. 
After a certain amount had been cut the seller repudiated 
the contract and forcibly prevented the buyers from cutting 
or removing any more. The Court gave the buyers relief 
by way of specific performance and granted an injunction 
against the seller, restraining him from further interfering 
with the buyers (x). 


(3) Sale on November 1st of 500 tons of white western 
wheat, c.i.f. Bristol, being part of a cargo of 1,000 tons already 
bought c.i.f. by the seller, to be shipped by a named ship 
between certain dates, payment cash against invoice. The 
1,000 tons were shipped and a bill of lading arrived therefor, 
which the seller received on January 4th. On January 
5th he sent a provisional invoice, and on February 2nd 
a confirmatory invoice to the buyers, who paid the price, 
less the freight, by cheque on February 5th. The seller, 
who had deposited the bill of lading with his bank, paid 
this cheque into his account with the bank. On February 
24th he was adjudicated bankrupt. On February 26th 
the buyers sent the trustee a cheque for the amount of the 
freight on 500 tons, but he returned it. On February 28th 
the ship arrived. Partly with the aid of the proceeds of 
the buyers’ cheque for the price, the trustee was able to 
obtain the bill of lading from the bank and so obtained pos- 
session of the cargo. He refused to deliver 500 tons or any 
part of the cargo to the buyers. The Court held that the 
goods were neither specific nor ascertained, that the buyers 
were not entitled to specific performance or any other form 



(w) Behnlce v. Bede Shipping Co. v. Earl of Tankerville (1909) 2 

(1927) 1 K. B. 649. Ch. 440. 

( x ) James Jones Sons , Ltd. 
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of equitable relief, and could only prove against the seller’s 
estate for damages (y). 

History of the section.— This section reproduces 
with necessary modifications, section 52 of the English Act! 

Originally the power to order the specific delivery of 
chattels was exercised by the courts of equity, the remedy 
at law being imperfect : for in an action of trover damages 
only could be awarded, and in detinue the defendant could 
retain the chattel sued for upon payment of the value as 
assessed by the jury. Section 78 of the Common Law Pro- 
cedure Act, 1854, gave the common law courts power to en- 
force specific delivery of the chattel on the application of the 
plaintiff m an action of detinue: and by section 2 of the 

i _ i 1 * ^ ^ ^ lllv e power was given 

to those courts in respect of a contract to deliver specific 

goods for a price in money. This last enactment is repealed 

and is replaced by section 52 of the English Act, The 

object therefore of the legislation was not to change the law, 

but to remedy defects in procedure which existed in the courts 
of common law ( 2 ). 

r ® C0 £ e of the , section.-The section provides a remedy 
r the buyer, and gives no correlative right to the seller 7 
it is therefore only on the application of the buyer, when 
suing as plaint^, that the contract of sale can be enforced 

Uto dehver 3 fl SCCtl ° n ° nly a M )lics the contract 

s to deliver specific or ascertained goods (a). “ Specific ” 

has the meamng which is given in the definition clause while 

ascertained” means “identified in accordance with the 


S. 58 


(y) In re Wait (1927) 1 Ch. 606, 
O A., dissentiente Sargant, L.J. 
This case was started by a motion 
in the County Court. By the 
provisions of the English Bank- 
ruptcy Acts, when a bankruptcy 
case is started in the County Court 
the ultimate court of appeal is the 
f °urt of Appeal, and no appeal lies 
from it to the House of Lords, 
even with leave. The case, there- 
fyre, could not be taken to the 
House of Lords which, in view of the 
very strong judgment of Sargant 
20 ’ 


L J., was unfortunate. The opinion 
of the majority of the Court, 
however, must be treated as 
conclusively binding by a commen- 
tator, and the notes to this section 

are largely founded upon that 
opinion. r 

. l V * ait ’ 8u P ra > example (3), 
M P® r ^ or( f Han worth, 

(a) In re Wait , supra ; Thames 

cu t \°\7' Knoivl ^ db Co. (1918) 
»8 L. J. K. B. 585. 
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S. 58 agreement after the time a contract sale is made” (b). Nor 

can the history of the section be ignored. The courts of 
equity only exercised their jurisdiction when the chattel 
in question was of some peculiar value, and would not in- 
terfere where the goods were articles of commerce, readily 
obtainable in the market, considering that the plaintiff had 
sufficient remedy in those cases in an action for damages at 
law, and it was not the object of the section to alter this 
rule. In substance, the present section gives effect to these 
considerations by making the power of the Court to decree 
specific delivery of the chattel in any case subject to the 
provisions of Chapter II of the Specific Relief Act, 1877, 
according to which the remedy of specific relief may be 
granted when compensation in money would not afford 
the buyer adequate relief for the loss of the goods or when 
it would be extremely difficult to ascertain the actual damage 
caused by their loss ( c ). In ordinary commercial contracts 
neither of these conditions is usually fulfilled, and, indeed, 
the statutory presumption is that the breach of a contract 
to transfer movable property can be adequately relieved 
by pecuniary compensation (d). The mere fact, moreover, 
that the buyer may have paid the contract price in advance, 
and that the seller has subsequently gone bankrupt, does not 
bring the case within the section. The buyer who gives 
credit to the seller is in no better position than the seller 
who gives credit to the buyer ( e ). 

The cases, therefore, in which the buyer can rely on 
this section are limited. He will not be prejudiced by the 
fact that the property has not passed, for the section applies 
even in that case (/) : but even if the property has passed, 
so that he could bring the common law action of detinue, 
he must still show that it is a case where damages are not 
an adequate remedy ( g ). 

( b ) In re Wait , supra , at p. 630, Pollock and Mulla, pp. 762-3. 

per Atkin, L.J., cf. section 19. (e) In re Wait, supra. 

Sargant, L.J., however, was of ( / ) In re Wait, supra, at p. 617 ; 
opinion that “ specific goods ” in Jones & Sons v. Earl of Tanker- 
tins section could include a parcel v M e (1909), supra , example (2), a 
of a specific whole. See notes p. 445. . 

to s. 8. ( g ) Whiteley <k Co. v. Hilt (191 / 

(c) Specific Relief Act, s. 11. 2 K. B. 808, at p. 818, C. A.; Cohen 

(d) lb., s. 12, Explanation. See v. Roche (1927) 1 K. B. 169. 
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The Act not concerned with equitable rights.— 

This section is the only one in the Act which deals with what 
may be called equitable rights : and in view of the fact that 
the Act so carefully deals with the rights and obligations of 
the seller and buyer under the contract of sale, it would 
seem that its provisions are complete and exclusive state- 
ments of the legal relations both in law and equity. “ They 
have, of course, no relevance when one is considering rights, 
legal or equitable, which may come into existence dehors 
the contract for sale. A seller or a purchaser may, of course, 
create any equity he pleases by way of charge, equitable 
assignment or any other dealing with or disposition of goods, 
the subject-matter of sale ; and he may, of course, create 
such an equity as one of the terms expressed in the contract 
of sale. But the mere sale or agreement to sell, or the acts 
in pursuance of such a contract mentioned in the Code, will 
only produce the legal effects which the Code states ” (h). 
The doctrines, therefore, of equitable assignments, liens and 
charges will not have any place in the law relating to the 
sale of goods as such : for it “ would have been futile 
in a Code intended for commercial men to have created an 
elaborate structure of rules dealing with rights at law, 
if at the same time it was intended to leave, subsisting 
with the legal rights, equitable rights inconsistent with, 
more extensive and coming into existence earlier than the 

rights so carefully set out in the various sections of the 
Code (t). 


59. (1) Where there is a breach of warranty 

Remedy for the seller, or where the buyer 
breach of war- elects or is compelled to treat any 

breach of a condition on the part of 
he seller as a breach of warranty, tbe buyer is 

+ leaSOn . 01 ! ly ° f SUch breach of warranty 
entitled to reject the goods ; but he may- 

la) set up against the seller the breach of 

warranty in diminution or extinction of 
the price ; or 


j aix at p- 636 ’ 


(*) lb., at pp. 635-6 


Ss. 

58, 59 



308 


THE INDIAN SALE OF GOODS ACT. 


S. 59 


(b) sue the seller for damages for breach of 
warranty. 

(2) The fact that a buyer has set up a breach 
of warranty in diminution or extinction of the price 
does not prevent him from suing for the same breach 
of warranty if he has suffered further damage. 


Remedies for breach of warranty. —The definition 
of warranty is contained in section 12, from which it appears 
that a breach of it gives rise to a claim for damages only 
on the part of the buyer. It is also laid down by section 13 
that, even in the case of a breach of condition, if the buyer 
has accepted the goods or, in the case of entire contracts, 
part of them, either voluntarily, or by acting in such a way 
as to preclude himself from exercising his right to reject 
them, he must fall back upon his claim for damages as if 
the breach of the condition was a breach of warranty. 


This section declares the methods by which a buyer 
who has a claim for damages in either case may avail himself 
of it, and is confined to those cases (j). The section is 
declaratory of the common law. The effect of it is that the 
buyer may rely on the breach as against the seller suing 
for the price, and may set off his damages, as far as they go, 
against the price (&). If the damages exceed the amount of 
the price he may either counterclaim for the excess, or bring 
an independent action in respect of it: or he may, in all 
cases, pay the price and bring a distinct action for any 
damage sustained by reason of the seller’s breach ( l ). 

Measure of damages.— Again, section 73 of the Indian 
Contract Act is the section which governs this question, so 
the Act omits laying down any rules as to ascertaining the 
damages. The corresponding section in the English Act (in) 


(j) It does not deal with cases of 
fraudulent misrepresentation, which 
may enable the buyer to set aside 
the contract : or cases where by the 
express terms of the contract the 
bu}'er may return the goods in case 
of a breach of warranty. Again, 
where the buyer has lawfully 
rejected the goods, he must proceed 
under s. 57, and, if necessary, under 
s. 61, to recover the purchase price 


and interest. 

(k) Mondel v. Steel (1841) o 
M. &W. 858, 58 R. R. 890 ; Pou l l ™ 
v. Lattimore (1829) 9 B. & C. 2o9, 
32 R. R. 673 (extinction of price). 

(l) Davis v. Hedges (1871) L. K. 
6 Q. B. 687. 

(m) Section 53, sub-section (11 
is reproduced by sub-section (1) of 
this section and sub-section (4) 
by sub-section (2). 
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contains the following sub-sections on this point which are, 
however, declaratory of the common law : — 

(2) The measure of damages for breach of warranty 
is the estimated loss directly and naturally resulting in the 
ordinary course of events from the breach of warranty. 

(3) In the case of breach of warranty of quality such 
loss is prima facie the difference between the value of the 
goods at the time of delivery to the buyer and the value they 
would have had if they answered to the warranty. 


Warranty of quality. — In the case of a warranty of 
quality the prima facie presumption is that the measure of 
damages is the difference between what the goods are 
intrinsically worth at the time of delivery, and what they 
would have been worth, if they had been according to con- 
tract, and this must be ascertained by reference to the market 
price at that time, whether it has fallen or risen since the 
date of the contract (n). The contract price, or the special 
value of the goods to the buyer, is an irrelevant considera- 
tion, consequently sub-contracts of which the seller had no 
notice must be disregarded whether for the purpose of in- 
creasing or diminishing the damages (o). But though the 
date of delivery is usually the date at which the difference 
etween the two values is to be fixed, circumstances may 
exist which render it necessary to take a later date, as when, 
owing to the conduct of the seller, the buyer refrains from 
disposing of the inferior goods im mediately (p). Moreover, 

(n) Dingle v. Hare (1859) 7 C.B. 

, S. 145, 121 R. R. 424; Jones v. 

Just, (1868) L.R. 3 Q. B. 197 (where 
the market price had risen to such 
an extent that the inferior article 
(hemp) was worth nearly as much 
as the contract price of the original 
article. In this case the hemp was 
damaged bv sea water and was 
therefore not of merchantable 
quality, but it will be remembered 
that quality ” includes the state 

x co r nd /tion of the goods s s. 2 
(12) ) Loder v. Kekule (1857) 3 C. B 
N S 128, 139-140, 111 R. R. 575. 

(o) Loder y. Kekule , supra ; Slater 

!; ~fy le and Smith (1920) 2 K. B. 

11, C. A. 


( V ) Loder v. Kekule (1857) 3 
C. B. N. S. 128, 111 R. R. 575. 
See also Ashworth v. Wells (1898 
78 L. T. 136, C. A., where an orchic 
was sold warranted as a white 
orchid for £20 : but when it flowered 
two years later it turned out to be a 
common purple orchid of no value. 
A white orchid was worth at least 
£50, but before it flowered buyers 
would not be willing to give more 
than £20 for it. It was held by 
the Court of Appeal that in these 
circumstances the date to be con- 
sidered was the date at which 
it flowered, and not the date at 
which it was delivered, and the 
damages were £50, not £20. 
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market, and then perhaps the measure of damages may be 
the difference in the value of the goods to the plaintiff, as 
evidenced by the price at which he had agreed to re-sell 
them, and their actual value (g). 

Other warranties.— As regards other warranties, such 
as warranties as to the soundness of animals, the measure of 
damages for the breach must be governed by the general rule, 
which is declared by section 53, sub-section (2) of the Eng- 
lish Act in the same language as is used in section 73 of the 
Indian Contract Act. So where a farmer bought a cow 
warranted to be free from foot and mouth disease, though 
in fact she was suffering from that disease, and placed her 
among other cows of his, with the result that both the cow 
and others which she infected died of the disease, he was 
held entitled to recover the whole of his loss, and not merely 
the value of the cow which he bought (r). 

Breaches of condition.— In the majority of cases, 
however, in which the buyer sues for damages for breach of 
warranty, it will be found that the warranty in question is 
not a warranty properly so called but a condition, parti- 
cularly the condition that the goods should correspond with 
the description by which they were sold, or should be fit 
for a particular purpose ( 5 ). 

Goods not answering to the description.— When 

the buyer is treating the breach of condition that the goods 
should correspond with the description as a breach of 
warranty, the damages for such breach of warranty 
are different from the damages which follow from a 
mere breach of warranty of quality, and are governed by 
the general rule laid down alike in section 53 (2) of the 
English Act and section 73 of the Indian Contract Act, and 
not by the more limited rule laid down in section 53 (3) of 

( q ) Benjamin on Sale, p. 1045, fraudulent warranty, but it makes 

citing the Irish case of Hamilton v. no difference when the warranty 
Magill (1883) 12 L. R. Ir. 186. is false whether it is false to the 
In that case, however, the seller knowledge of the seller or not. 
knew of the sub-sale. Pollock and Mulla, p. 415). 

(r) Smith v. Green (1875) 1 C. P.D. ( s ) For the sake of convenience 
92; cf. Mullett v. Mason (1865) these conditions are called warran- 
L. R. 1 C. P. 559 (a case of a ties in this note. 



WARRANTIES. 


311 


the English Act, that is, the damages must flow naturally S. 59 
from the breach (d). “ For the purpose of rendering 

a defendant responsible for damages which, in the 
ordinary course of things flow from a particular breach, 
it is unnecessary that the actual breach which ensued 
should have been within the contemplation of the parties 

If those consequences result solely from the act in 

question and an usual state of things, they are the ordinary 
and usual consequences of that act, and the defendant is 
liable”(w). 


Accordingly, both before and after the passing of the 
English Act, where seed was sold as seed of a particular 
description, and the buyer re-sold it to growers, and the seed 
turned out to be seed of a different description producing 
inferior crops, with the result that the buyer became liable 
in damages to his sub-purchasers, the buyer has been held 
entitled to recover those damages from the seller, and it is not 
material whether the seller had notice that the buyer in- 
tended to re-sell or not (v). On the other hand, in such cases, 
when the buyer has ordered the goods for a purpose which 
is not expressly or by implication communicated to the 
seller, he cannot add to his damages any additional sum 
for loss sustained owing to the goods not being fit for that 
purpose ( w ). 


(t) Rostock db Co., Ltd. v. Nichol- 
son Sons, Ltd. (1904) 1 K. B. 
725, 734-5. 

(u) Wilson v. Danville (1879) 6 
L. R. Ir. 210, 217, quoted with 
approval in Bostock v. Nicholson, 
supra, at p. 738. In the former case 
the defendants sold a quantity 
of grains warranted to be “ dis- 
tillers’ grains,” ordinarily used for 
feeding cattle. In the particular 
case they were mixed with lead 
and the plaintiff’s cattle who ate 
the grains were consequently 
poisoned. It was found by the 
jury that the grains sold did not 
reasonably correspond with the 
description “ distillers’ grains ” and 
the defendants were held liable 
tor the poisoning of the plaintiff’s 


(v) Randall v. Raper (1858) E. B. 
& E. 85, 113 R. R. 554; Wallis 
v. Pratt (1911) A. C. 394. In the 
former case there was also the 
allegation that the seed in question 
was expressly warranted as 
“ chevalier seed barley, ” but in 
substance, the seed was sold as 
chevalier seed barley, and at the 
present time, now that the distinc- 
tion between conditions and 
warranties is clearly established, 
such a case would certainly be 
treated as a sale of goods by 
description, and the breach would 
be a breach of the warranty that the 
goods should correspond with the 
description. 

(w) Bostock db Co., Ltd. v. Nichol- 
son db Sons, Ltd. (1904) 1 K. B. 725. 
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Accordingly when the plaintiffs bought by description 
certain sulphuric acid which, according to the description, 
ought to have been commercially free from arsenic but in 
fact was not, and used the acid for the purpose of manufac- 
turing glucose, it was held that they were entitled to recover 
the price of the acid, which was useless to them, and also 
damages representing the value of the materials used for the 
purpose of making glucose, which had been spoilt by being 
mixed with the acid. The plaintiffs, however, sold the glucose 
to brewers, who in turn used it for the manufacture of beer, 
with the result that many people who drank the beer were 
poisoned by the arsenic : and the plaintiffs consequently were 
under liability to the brewers to whom they had sold the 
glucose, and further, in consequence of these transactions, 
had been compelled to stop business. It was held, however, 
that damages could not be recovered under either of these 
heads as being too remote (x)\ though the result might have 
been different if they had actually sold the acid, instead of 
glucose made from it, to the brewers, or had made it known 
to the defendants that they required the acid for the purpose 
of making glucose for sale to brewers, for in the latter case 
they might have established a breach of warranty within 
section 16 (1) (y). 


Goods not fit for the purpose for which they 

were sold. — Where there is a breach of the warranty that 
the goods should be fit for a particular purpose, the rule 
again is the same, that the damages should be such as natur- 
ally flow from the breach. So where the plaintiff bought 
a carriage pole for his carriage from the defendant who was a 
coach builder, and, while the plaintiff was driving, the pole, 
owing to a latent defect, broke and the horses became 
restive and were injured, it was held by the Court of Appeal 
that the plaintiff might recover not only the value of the 
pole, but also damages for the injury to the horses if the jury 
should find that such injury was the natural consequence 


(z) Bostock <fc Co., Ltd. v. Nichol- 
son Sons , Ltd., supra. 

(t/) For a case where damages 
for loss of goodwill were held 
recoverable see Cointat v. My ham 
<k Son (1913) 2 K. B. 220. That 


case, however, went to the Court 
of Appeal, who ordered a new trial, 
in order that the question of 
custom excluding any implied 
condition might be left to the jury. 
See 110 L. T. 749. 
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of the defect in the pole (z). And where the plaintiff’s 
wife died from the effects of eating tinned salmon which the 
plaintiff bought from the defendant, the plaintiff was held 
entitled to recover, as damages for the breach of the 
warranty that the salmon should be fit for human food, the 
expenses for medical attendance on his wife, her funeral 
expenses and a sum to compensate him for the loss of his 
wife’s services (a). 


In the case where the buyer, having bought goods as 
fit for a particular purpose, resells them with the same war- 
ranty, and owing to their not being fit for that purpose, has 
to pay damages to his buyer, the position is somewhat pecu- 
liar. It would appear, at first sight, that such damages 
flow as naturally from the breach of this warranty as they 
flow from the breach of the warranty that the goods 
correspond with the description, and, therefore, it is immaterial 
whether the original seller knew or contemplated that the 
buyer intended to re-sell the goods. But in all the cases— 
and they are numerous — in which the buyer has succeeded 
in recovering such damages, the Courts appear to have 
stressed the fact that the re-sale by the buyer was within the 
contemplation of the parties to the original sale. From this 
it would appear that in this instance it is considered that the 
case falls within the second and not the first rule laid down 
in section 73 of the Indian Contract Act. Certainly the 
case of Hammond v. Bussey (b) was argued and dealt with on 
nat assumption. There the contract was for the sale of 
steam eoal fit to be used in steamers, and the seller knew 
tnat the buyer required it for the purpose of re-selling it 
as such to steamers at Dover. The coal was not fit for that 
purpose and the buyer had to pay damages to his sub-buyer 
in consequence. There is no doubt that in fact the case 
could be classified with those where the parties knew that the 

hZ ° f the breacb b y tb e seller of the warranty would 
oe that the buyer would have to pay damages to his sub- 

ouyer. ihe defendants indeed admitted this and paid those 

amages into Court, and the only issue was whether the 

_uyer could, in addition, recover the costs incurred bv him 

/ T\ ~ » 


2 Q.b“" C.A. NeW8m (18?7) 
(a) Jackson v. Watson Sons 


(1909) 2 K. B. 193, C.A. 

(6) (1887) 20 Q.B.D. 79, C. A. 
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buyer, in which those damages were awarded. It was 
held that he could, for, as he acted reasonably, the incurring 
of such costs must be taken to have been as much in the 
contemplation of the parties as the liability to pay the dam- 
ages likely to be the result of the breach. Subsequent cases 
have all been based upon Hammond v. Bussey ( c ) and the 
finding that the sub-sale was to be taken as in the contempla- 
tion of the parties exists in all cases where the buyer has been 
held entitled to recover damages which he has become liable 
to pay to sub-purchasers. There is, however, no authority, 
as far as can be ascertained, in which it is expressly laid 
down that in such cases, as contrasted with cases in which 
the seller has failed to deliver, it is essential that a re-sale by 
the buyer should have been contemplated by the parties, 
in order to entitle the buyer to recover damages to which he 
has become liable for the breach of his contract with the 
sub-buyer ; and it is arguable that this is not necessary. 
The damages to the buyer flow as naturally from the breach, 
if he sells the goods believing them to be fit for the parti- 
cular purpose for which, to the knowledge of the seller, he 
bought them, as when he makes use of them himself in that 
belief ; and there does not appear to be any good reason for 
drawing a distinction between the damages resulting from 
the breach of the warranty that the goods correspond with 
the description, and those resulting from the breach of the 
warranty that they are fit for the purpose for which they are 
required. Moreover, even when an article, such as a horse, 
is sold with an express warranty of soundness or the like, 
and it is re-sold by the buyer with a similar warranty, and 
in consequence of the breach of it he is sued by the sub- 
buyer, he may recover the damages and costs from the seller, 
provided that he has acted reasonably in defending the 
action : and it is not suggested that in such a case it must 
have been within the contemplation of the parties that the 
buyer should re-sell (d). 

Be that as it may, it is clear that the buyer in such cases 
is entitled to recover as part of his damages not only the 

(c) 1887 20 Q. B. D. 79, C. A. Taunt. 153, 17 R. R. 475. Indian 

(d) Lewis v. Peake (1816) 7 Contract Act, b. 73, illustration (m). 
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taxed costs which he has been compelled to pay to the suc- 
cessful plaintiff, but also his own costs as between solicitor 
and client incurred by him in defending the action ( e ), and 
where, as is often the case, there is a string of contracts, the 
damages payable by the seller may be very heavy. The 
following illustration may be given : 

B , a wholesale furrier, bought some dyed rabbit skins 
from A for the purpose, as A knew, of making them into 
fur collars. B, having made the fur collars, re-sold to C, C 
re-sold to D and D to E, a draper. E then sold a coat, 
with one of those fur collars attached, to F, a customer, 
for her own wear. F developed “ fur dermatitis ” owing to 
antimony in the fur. F sued E for breach of warranty on 
the sale of the coat. E gave notice of the action to 
D, D to C, C to B, and B to A. F recovered judgment 
for damages and costs. E claimed this sum together with 
his own costs from Z), who paid the amount and recovered 
it from C, together with a further sum for his costs. C 
claimed from B : B paid him and sued A for £699 damages 
for breach of the original warranty on sale of the skins. 


The Court, having found as a fact that E acted rea- 
sonably in defending the original action by F, held that 
B was entitled to recover from ^4(1) the damages recovered 
in the original action by F, (2) the costs on both sides in that 
action and (3) a sum in respect of costs incurred by himself 

and C and D respectively in connexion with the claims 
against them (/). 


(e) Following Agius v. Great 
Western Colliery Company (1899) 

• , 413, C. A. (a case of delay 

in delivery, but in this respect the 
principle is the same). 

(/) Kasler & Cohen v. Slavouski 
1 K. B. 78, as cited in 
Pollock and Mulla, p. 414, and 
taken substantially from the head- 
note to that case. For the sequel 
see G. A. Slavouski v. La Pelle- 
te ” e deRoubaix SocieU Anonyme , 
lo/ L.T. 645. For other cases on 
this subject see British Oil Cake 

Aok V ', Bur8tal1 (1 923) 39 T.L.R. 
4Uo (cattle cake not according to 

contract : successive purchases) ; 


P innock v. Lewis Peat (1923) 
1 K. B. 690 (copra cake for cattle : 
damages and costs of action by 
sub-buyer) ; Bennett v. Kreeger 
(1925) 41 T.L.R. 609 (fur dermatitis : 
costs of sub-buyer's action and 
buyer’ 8 own costs as between 
solicitor and client) ; Alison <L Co. 
v. Wallsend Slipway & Engineering 
Co. (1926) 43 T.L.R. 104 (buyer com- 
promising action). See also Dobell & 
Co. Ltd. v. Barber <Ss Garratt (1931) 
1 K.B. 219, C.A., a case under the 
Fertilisers and Feeding Stuffs Act, 
1926 (statutory warranty that the 
article was fit to be used as such : 
damages payable to sub-purchasers). 


s. 59 
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Buyer must act reasonably.— It is necessary that the 
buyer should rely ou the warranty (g) and act reasonably, 
or to put it in another way, that he should take reasonable 
steps to minimize the damages ; but the result is the same, 
whether it is more correct to say that a plaintiff must mini- 
mize his damages or to say that he can recover no more than 
he would have suffered if he had acted reasonably, because 
any further damages do not reasonably flow from the 
defendant’s breach (g 1 ) . A plaintiff is not, for instance, entitled 
to recover the costs of defending an action if it is obvious 
that there is no defence to it, and if by the exercise of rea- 
sonable care he could have ascertained before re-selling that 
the warranty was broken, he re-sells at this own peril (h). 


On the other hand a buyer is not bound to minimize the 
damages by doing things whioh, though in strict law he 
might be entitled to do them, would be seriously detrimental 
to his business reputation (t). 


Other conditions.— There may also be breaches of 
other conditions which can be treated as breaches of warranty, 
such as the warranty of title. In such a case also the buyer 
may be involved in difficulties with sub-buyers, for instance, 
he may buy a motor car from one who has no right to sell 
it and may re-sell it to a third person, from whom the true 
owner may recover it or its value. In such a case also the 
buyer may recover from the seller the damages and costs 
to which he may have become liable in an action by the 
sub-buyer (j). Or the goods may have been shipped late 


(g) The members of the Court 
differed on this question as a matter 
of fact in Dobell db Co. v. Barber db 
Oarratt, supra, last note. 

(<?1) Payzu , Ltd. v. Saunders (1919) 
2 K.B. 581, 589, Scrutton, L. J. 

(A) Wrightup v. Chamberlain 
(1839) 7 Scott 598, 50 R.R. 855. 
This does not mean that he must 
use extraordinary precautions. 
See Mowbray v. Merry weather (1895) 
2 Q.B. 640, C.A. So in Wagstaff 
v. Shorthorn Dairy Co. (1883) 1 Cab. 
& E. 324, where the buyer bought 
twelve tons of “ early Don Regent ” 
seed potatoes, it was ruled that, if 
the plaintiff should have examined 


the seed before sowing it, his dam- 
ages were the difference between the 
value of the seed delivered and 
that contracted for ; but if he 
acted reasonably in sowing it 
without examination, the damages 
were the difference between the 
value of the crop produced and 
the crop which would have been 
produced by Don Regent seed. See 
also Pinnock v. Lewis db Peat , 
supra , note (/). 

(») Finlay v. Kvoik Hoo Tong , 
infra , note (k). 

(j) Such cases have occurred in 
England and have been dealt 
with on this principle, but none 
appears to have been reported. 
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under a contract by the terms of which the time of ship- Ss. 
ment was of the essence of the contract. In such cases, if 59 , 60 
the buyer accepts the goods, he is entitled to recover the 
difference between the value which the goods would 
have had if they had been shipped in time, and the value 
which they actually have. If there is no difference, the 
buyer cannot recover more than nominal damages (&). 

60. Where either party to a contract of sale 

Repudiation of repudiates the contract before the 
contract before date of delivery, the other may either 
due date. treat the contract as subsisting and 

wait till the date of delivery, or he may treat the 
contract as rescinded and sue for damages for the 
breach. 


Anticipatory breach.— This section (which does not 
appear in the English Act) deals with the case of what has 
come to be known as “ an anticipatory breach ” of contract 
by one of the parties to a contract of sale ; that is to say, a 
presently expressed or manifested intention not to be bound 
by his promise to perform his part of the contract when 
the time of performance arrives. The phrase, however, is, as 
Lord W renbury has pointed out, somewhat unfortunate ( l ). 

There can be no breach of an obligation in anticipation. 
It is no breach not to do an act at a time when its performance 
is not yet contractually due. If there be a contract to do an 
act at a future time, and the promisor, before that time 
arrives, says that when the time does arrive he will not do it, 
he is repudiating his promise which binds him in the present, 
but is in no default in not doing an act which is only to be 
done in the future. He is recalling or repudiating his promise, 
and that is wrongful. His breach is a breach of a presently 
binding promise, not an anticipatory breach of an act to 
be done in the future. To take Bowen L.J.’s words in 
• o instone v. Milling (m) it is ‘a wrongful renunciation of 
the contractual relation into which he has entered 


,A k X Finlay v * Kwik Tong, etc . 
(1929) 1 K.B. 400, C.A. ; Taylor v. 

Hank of Athens (1922) 91 L.J.K.B. 


(/) Bradley v. H. Newsom Sons 
& Co. (1919) A.C. 16, at p. 53. 

(m) (1886) 16 Q.B.D. 460, at 
p. 473. 
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The section is a particular case of a much wider principle 
which gives an immediate right of action in damages to one 
party to a contract if and when the other party, before the 
time of performance, clearly shows his intention not to be 
bound by and to repudiate his contract. The general principle 
is embodied in section 39 of the Indian Contract Act, and was, 
perhaps, first firmly established in English law by the case of 
Hoclister v. De La Tour (n) ; and this principle, which applies 
in contracts of sale, as in all other contracts, was thus expressed 
by Cockburn, C.J., in a case which came before the Exchequer 
Chamber some years later. " The promisee, if he pleases, 
may treat the notice of intention as inoperative, and await 
the time when the contract is to be executed, and then hold 
the other party responsible for all the consequences of non- 
performance, but in that case he keeps the contract alive for 
the benefit of the other party as well as his own ; he remains 
subject to all his own obligations and liabilities under it and 
enables the other party not only to complete the contract 
if so advised, notwithstanding his previous repudiation of it, 
but also to take advantage of anv supervening circumstance, 
which would justify him in declining to complete it. On 
the other hand, the promisee may, if he thinks proper, treat 
the repudiation of the other party as a wrongful putting an 
end to the contract, and may at once bring his action as 
on a breach of it ; and in such action he will be entitled to such 
damages as would have arisen from the non-performance 
of the contract at the appointed time, subject, however, 
to abatement in respect of any circumstances which may 
have afforded him the means of mitigating his loss'’ (o). 

The case in question was a case of breach of promise 
of marriage, and no question therefore could arise as to the 
contract being only partially repudiated by the defendant. 
But just as actual failure to perform one term of a contract, 
which contains many terms, does not necessarilv give the 
other party a right to treat it as repudiated, but only a right 
to sue for damages, so an anticipatory refusal to perform one 
term of a contract does not necessarily entitle the other party 

( n ) (1853) 2 E. & B. 678, 95 R.R. s. 39, p. 280, et seq. 

747. For a full discussion see (o) Frost v. Kyiight (1872) L.R. 
Pollock and Mulla, commentary to 7 Ex., Ill at pp. 112, 113. 
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to rescind (j >) ; and this is in truth the principle which underlies 
section 38 (2) (<7). For the rule to apply in such a case, there- 
fore, the term in question must be one which goes to the 
root of the contract, that is, one which, if broken, renders 
the performance of the rest of the contract substantially 
different from what the party, not in fault, contracted 
for (r). Where the contract is in writing, the question 
whether the term is such as to go to the root of the contract 
is one for the Court (5). 


The other party, moreover, must make his election, 
and either treat the contract as rescinded for all purposes, 
or keep it alive for all purposes. He cannot, therefore, 
bring an action for damages for the anticipatory refusal 
to perform one term of the contract, and at the same time 
treat the contract as in existence in other respects (l). 

It has already been seen that if the party not in default 
accepts the other's repudiation and rescinds, he is, so far as 
anything remains to be done by him at the date of the rescis- 
sion, discharged from all performance or offer to perform 
it, and he may therefore recover damages on the basis 
that he w^as ready and willing to perform his contract 
and oannot be sued by the party in default for non-per- 
formanoe (u). It may be worth while to add, as the con- 
trary seems to have been contended, that the repudiation 
whioh so absolves a party from performance of conditions 
precedent must have been made before the due date for the 
performance of the oontraot by him (t>). 


Measure of damages. — The measure of damages, how 
ever is not affected by the date of the defaulting party’ 
repudiation. It is still fixed, in accordance with the principle 

(p) See Johnstone v. Millinq 
(1886) 16 Q.B.D. 460, C.A. 

(9) See notes to that section. In 
cases under that section, it will be 
remembered, the refusal to perform 
or )e bound by one term, may 
amount to evidence of a refusal to 
be bound by the contract as a whole. 

(r) Johnstone v. Milling , supra. 

(«) George D. Emery Co. v 
Wells (1906) A.C. 515, P^C. 

(0 Johnstone v. Milling , supra. 


( u ) Gort v. Amber gate Rly. C 

(1851) 17 Q.B. 127, 85 R.R. 36£ 
Chunna Mal-Ram Nath v. Mo 
Chand Ram (1928) 55 I. A. 15 
9 Lah. 510, 108 I.C. 673, (’28) A.P< 
99 (disapproving Abaji Sitaram 
Trimbak Municipality (1903) 5 

Bom. 66); Jhandoo Mal-Jagan Na \ 
v. Phul Chand Fateh Chand (192- 
5 Lah. 497, 85 I.C. 118, (’25) A.l 
217 and see notes to s. 38 (2). 

( v ) Steel Brothers Ld. v. Day . 
Khatao Co. (1923) 47 Bom. 92 
87 I.C. 67, (’24) A.B. 247. 
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already discussed (■ w ), by the difference between the contract 
price of the goods and the market price on the day (x), or. 
if delivery was to be made by instalments, on the several 
days (y), when they ought to have been accepted or delivered, 
as the case may be ; for the plaintiff is to be put as near as 
may be in the same position as if the contract had been 
performed. And this is so even if, by reason of the plaintiff 
electing to treat the defendant’s refusal as an immediate 
breach, the cause of action is complete, or the Court has to 
assess the damages, before the time fixed for performance has 
expired (z). “ The election to take advantage of the repudia- 
tion of the contract goes only to the question of breach, and 
not to the question of damages ” (a). There is, however, 
one important qualification to this general rule, namely, that 
it is a ground for mitigation of damages if the defendant 
can show (and the onus of establishing this is upon him) 
that the plaintiff might have diminished his loss by going 
into the market on, or after, the day of rescission, and making 
a forward contract at the then market price ( b)> or by taking 
other reasonable opportunities to minimize the damages (c). 


No obligation to accept the repudiation.— This does 

not mean, however, that the plaintiff is under any obligation 
to accept the defendant’s repudiation and treat it as an 
immediate breach. He is at perfect liberty to refuse to 
accept that repudiation and to treat the contract as 
subsisting and the defendant cannot set up against him, 
if he does so, that if the plaintiff had accepted the repudiation 
and gone into the market at once the damages would have 
been less. Some dicta , perhaps, may be found which appear 


(w) See notes to s. 56 and the 
provisions of sub-section (3) of 
ss. 50 and 51 of the English Act 
there set out. 

( x ) Boorman v. Nash (1829) 9 
B. & C. 145, 32 R.R. 607 ; Phill- 
potts v. Evans (1839) 5 M. & W. 
475, 52 R.R. 802 ; Melachrino v. 
Nickoll <Sc Knight (1920) 1 K.B. 693. 

( y ) Leigh v. Paterson (1818) 
8 Taunt. 540, 20 R.R. 552. 

( 2 ) Brown v. Muller (1872) L.R. 
7 Ex. 319 ; Roper v. Johnson (1873) 
L.R. 8 C.P. 167 ; Melachrino v. 
Nickoll, supra , note (x). 


(а) Roper v. Johnson , supra , L.R. 
8 C.P., p. 180 ; Manindra Chandra 
Nandi v. Aswini Kumar Acharjya 
(1920) 48 Cal. 427, 60 I.C. 337 ; 
Bilasiram v. Oubbay (1915) 43 Cal. 
305, 33 I.C. 23. 

(б) Roper v. Johnson , supra ; 
Melachrino v. Nickoll , supra ; 
Krishna Jute Mills v. Innes (1911) 
21 Mad. L.J. 182, 9 I.C. 104; 
Millett v. Van Heek <L Co. (1921) 
2 K.B. 369, C.A. 

(c) Payzu , Ltd. v. Saunders 
(1919) 2 K.B. 581, C.A. 
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to suggest that it is the 
tion where it is clear that the defendant will not or cannot 
perform his contract (d). These dicta, however, are contrary 
to the older authorities ( e ), and such a suggestion has in 
recent years been at least on two occasions emphatically 
negatived by the Court of Appeal in England (/). As far as 
India is concerned, however, the matter is concluded by 
the express words of the section. 


plaintiff’s duty to accept the repudia- 


Measure of damages when goods are to be delivered 
by instalments and no time is fixed for delivery. — A 

somewhat difficult question arises when a contract is one for 


delivery by instalments, no time being fixed for the delivery, 
and one party refuses to proceed with the contract. It has 
already been seen that, so far as India is concerned, a contract 
to be performed within a reasonable time must be treated as 
a contract which does not fix the time for performance and 
consequently when there is a refusal to proceed with it, the 
date on which that refusal is announced must be treated 
as the date on which the contract is broken, and therefore 
as the date on which the damages are to be assessed (g ). 
This rule cannot, however, be applied strictly to cases where 
there is an anticipatory refusal to perform a contract to 
deliver by instalments within a reasonable time. In the case 
of Millett v. Van Heek & Co. (h) the contract was for the sale 
of cotton to be delivered by instalments after a government 
embargo had been removed, it being uncertain at the time of 
making the contract when this would be. The seller repudiated 
the contract, and his repudiation was accepted by the buyer 
before the removal of the embargo. The buyer claimed that 
the damages should be fixed by reference to the market 


(d) NicJcoll and Knight v. Ashton 
Eldridge d: Co. (1900) 2 Q.B., at 
P* 305, per Mathew, J., s.c. in C.A. 
0901) 2 K.B., at p. 138, per Vaughan 
Williams, L.J. Mathew, J., relied 
upon the case of Roth & Co. v. 
T ay sen Townsend ds Co. (1896) 
1 Corn. Cas. 306, as supporting his 
opinion, but that was a case where 
the repudiation had been accepted 
and related therefore solely to 
the duty of the plaintiff to minimize 

the damages after he had rescinded 
tne contract. 

21 


(e) See s. 56 and the examples 
given in the notes thereto. 

(/) Tredegar Iron de Coal Co. v. 
Hawthorn Bros, dc Co. (1902) 18 
T.L.R. 716, C.A. ; Michael v. Hart 
d - Co. (1902) 1 K. B. 482, C.A. 
(set out in the notes to s. 56). 
Mathew, J. (then L.J.) was a party 
to both these decisions. 

(fir) See s. 56 and notes thereto. 

(h) (1921) 2 K.B. 369, C.A., 
affirming the judgment of the 
Divisional Court; (1920) 3 K.B. 
535# 
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S. 60 price at the date of rescission, but the Court negatived this 

contention. “ It is admitted that, if a contract is made for 
the sale of goods deliverable in the future by specified instal- 
ments at specified dates, and before the time has arrived for 
performance the contract is repudiated, and the repudiation 
is accepted, the damages have to be measured in reference to 
the dates on which the contract ought to have been performed. 

That is beyond controversy But it is said that, if no times 

have been expressed in the contract, and the contract would 
be construed by law as one for delivery by reasonable instal- 
ments over a reasonable time, even though those times might 
be ascertained as a question of fact by the jury, the plaintiff 
suing may not merely have an option, but is compelled, to 
fix his damages in reference to the market price at the time 
when the repudiation takes place. That, it seems to me, would 
introduce an anomaly entirely without any kind of principle 
to justify it. I am satisfied that the code never intended 
to make that distinction, or to vary what was the rule of law 

at the time when it was passed namely, that the damages 

are to be fixed in reference to the time for performance of 
the contract subject to questions of mitigation (i). 

Where, however, the contract is for the sale of goods 
to be delivered by instalments as required, or on like terms, 
it is difficult to see on what date the measure of damages is 
to be fixed, if it be not the date of rescission. There is no 
authority on this point, but the analogy of cases of such 
breaches of contract other than contracts of sale would seem 
to point to the conclusion that tha date of rescission must 
be taken to be the date at which to assess the damages (j). 


Eesults of treating the contract as subsisting —If 

the party not in default declines to accept the other 
party’s repudiation, as will be seen from the judgment in 
Frost v. Knight already quoted, he keeps the contract alive 


(i) Atkin, L.J., (1921)2 K.B. at 
pp. 376-377. The method of assessing 
the damages declared by the Court to 
be the correct one is set out in ( 1920) 
3 K.B., at p. 543 ; and in effect is 
that the time at which deliveries 
would have been made must be 
ascertained and the damages must 
be the difference between the 


contract price and the market 
price on those dates, subject to any 
mitigating circumstances which the 
seller mivrht establish. 

(j) See Ramgopal v. Dhanji 
Jadhavji Bhatia (1928)55 Cal. 1048, 
L.R. 55 I.A.299, 111 I.C. 480, (’28) 
A.PC. 200 (anticipatory breach 
of contract for work and labour). 
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for all purposes. It follows from this that if, when the time S. 60 
for performance arrives, he himself is unable to perform or 
does not perform his contract, the position will be the same as 
it would have been if there had been no anticipatory repudi- 
tion by the other party and the latter will be discharged and, 
indeed, may himself sue for damages ( Jc ). If, therefore, the 
seller, for instance, after refusing to accept the buyer’s antici- 
patory repudiation, when the time for performance arrives, 
tenders goods which are not of the contract description, or 
under a c.i.f. contract tenders documents which the buyer is 
not bound to accept, the buyer may lawfully reject the goods 
or the documents and the seller will be without remedy ; 
or the buyer may accept the goods tendered and treat the 
breach of coudition as a breach of warranty and recover 
damages accordingly. 

It must be confessed, however, that in this connexion 
considerable difficulty has been caused by the case of 
Braithwaite v. Foreign Hardwood Co. ( l ). In that case the 
contract was for the sale of about 100 tons of rosewood for 
shipment in the year 1903 to be delivered at Hull in instal- 
ments during that year, cash payable against bill of lading. 

An instalment was shipped, but before any further performance 
the buyers repudiated the contract on the ground that the 
sellers had broken some collateral agreement. It was 
lound as a fact, however, that no such agreement had been 
made and therefore the buyers’ repudiation of the contract 

n T^ g U * , The buyerS refused ^ acce P t the ^nder 

or the bill of lading which arrived on October 30th ; the ship 
^ November 9th and the sellers sold the cargo 

SiPfllTlSti f.VlO KnrrnTin O - _ f i 1 •« t & 




^ ~ ^ iuouwuuu ill tnat consip 

ment howevCT was of inferior quality. It appears to ha 

been held by the Court of Appeal that the bu/ers could n 

fact either as justifying them m rejecting t 

did malfp 111 mitlg n tl0n of dama g es > though the trial Jud 

Sin B h (1927) 8 lih ,, < 1905 ) 2 K - B. 543, C.A. 
S'- 199 I C - 10 . (’27) A.L. 693 ; Baji Hussain ( 1920) 

Hum <fc Co. y. Morvi State, (1926) Bom ' LR - 1165 - 59 I-C. 515. 
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S. 60 actually reversed on this point by the Court of Appeal ordering 

that the allowance should be disallowed. This, however, 
may have been due to the fact that there was no cross appeal 
by the plaintiffs (m). 

Sir Mackenzie Chalmers questioned the correctness 
of this decision ( n ) : Greer, L.J., while a judge of the first 
instance, suggested that it was to be explained on the ground 
that the bill of lading was not actually tendered, and what 
was described in the report as a tender was merely an 
intimation by the sellers to the buyers that they were ready 
to tender it and the buyers informed them that they would 
not accept it if it were tendered and thereby dispensed with 
any further performance by the sellers ( o ) : while Lord 
Sumner has said that as reported it is not quite easy to 
understand (p), and that “ in effect it was said that, 
even after the seller had, as it was called, kept the contract 
alive and proposed to tender the cargo, he had been told 
a second time, in terms of the first refusal, £ you need not 
tender any cargo to us at all ; a fortiori you need not tender 
a cargo which is in conformity with the contract. You 
have a cargo of some sort, which we refuse to take ; and you 
may prove your damages for that, if we fail to prove you 
wrong ’ ” (q), which seems to indicate that his interpretation 
of the case is the same as Greer, J’s. Braithwaites case however 
has never been overruled, but, whatever be the explanation 
of it or of its exact effect, it did not lay down the proposition 
that when there has been a repudiation by one party on a 
given ground and an acceptance of that repudiation by the 
other party, the former can no longer rely on any other ground 
for refusing to perform his obligations and particularly cannot 
require the latter to prove his readiness and willingness to per- 
form any of his obligations under the contract thus repudiated, 
and if it does lay down that proposition it is wrong (r). 

( m ) The buyers also refused to pp. 269, 270. This case is set out 
take the second consignment, but in the notes to s. 38. 

as this was in order no question ( p ) British db Beningtons , Ltd. v. 
arose as to the liability of the N. W. Cachar Tea Co. (1923) A. C. 
buyers to pay damages or of the 48, at p. 70. 

amount for which they were liable. ( q ) lb., at p. 71. See the whole of 

(n) Chalmers, p. 90. Lord Sumner’s observations on this 

( o ) Taylor v. Oakes Roncoroni case, at pp. 70-72. 

db Co. (1922) 127 L. T. 267, at (r) Per Lord Sumner, ib., p. 70. 
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Justification of alleged breach of contract.— It is S. 60 

also clear that Braithwciite ' s case has no application at all 
to cases where a contract is repudiated not by an antici- 
patory refusal to perform it before the time for performance 
arrives, but by failing to perform it when the time for per- 
formance has arrived ; and therefore does not decide that 
if, say, a buyer refuses to accept goods when tendered to 
him and gives a wrong reason at that time for his refusal, 
he cannot, if afterwards sued for breach of contract, ad- 
vance another reason for that refusal and rely on it if it is 
a good reason. It is well established law that a party to 
a contract may justify his failure to perform it on any 
ground which existed at the time of his refusal to perform, 
whether he knew of that ground or not at the time, or 
whether he gave that as his reason for his refusal or 

not, and it makes no difference if he gave some other 
and invalid reason (5). 


, The ™ le m fa ct ^ but an example of the wider rule 
nat justification is a conclusion of law which necessarily 
results from a given state of facts (<), and therefore if any 
particular act is on the facts j ustified, whether it be complained 

wwV b i eaCh ? f COntract or as a tort > it does not matter 
lir ft Ql / YJ T V» I * J 1 1 1 • _ or no reason at all 

given for it at the tune when it was done. If, therefore, 

b,?r e ° f v annte * V ' Rayalu Iyer (U) realJ y did decide that 

dehverpH g f d8 0a the £ round that they were 

hvered late, cannot afterwards show that the goods were 

“ und C °if T C ° ntraCt and esca P e liability on that 
g nd; ays down a proposition which can only be 

(?) See Taylor v. Oakes, supra, 

n see Uv ’J v - Green 

652 ' E -- & E - 969 ' 117 R. R. 

t/ ,: A !'? si0n v - Jones (1914) 2 

v ' li n ’ at pp - 424 ' 5 ' Alexander 

Pai n. (1922 > 1 K ' B - 642; 

Parthasarathy Chelty & Co. v. 

(1925W Naidu * C °- 

•241 ’a m 787 ' 91 I.C. 668, 

i 258 " ( Ifc is true that 

there 3 C ° Urt su gg ested that 
seller b * ? difference if the 

differ had u not been claiming the 
ifference between the contract price 


and the price realized on a resale 
of the goods, which he had carried 
out under the express terms of the 
contract, and had instead been 
claiming as damages the difference 
between the contract price and the 
market price. With great deference, 
however, there is neither in law 

nor in logic any difference between 
the two cases). 

(0 See Sutton v. Johnston (1786) 
1 T. R., at p. 507, 1 R.R. 257. 

(u) (I 925 ) 49 Mad. 781, 93 I. C. 
673, (’26) A.M. 778. 
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described as entirely novel and in conflict alike with 
authority and principle (v). 


61 . (l) 


Nothing in this Act shall affect the 
right of the seller or the buyer to 
recover interest or special damages in 
any case whereby law interest or special 
damages may be recoverable, or to 
recover the money paid where the consideration for 
the payment of it has failed. 


Interest by 
way of damages 
and 8 p e c i a 1 
damages. 


(2) In the absence of a contract to the 
contrary, the Court may award interest at such rate 
as it thinks fit on the amount of the price — 


(a) to the seller in a suit by him for the 
amount of the price — from the date of 
the tender of the goods or from the date 
on which the price was payable ; 

(b) to the buyer in a suit by him for the 
refund of the price in a case of a breach 
of the contract on the part of the seller — 
from the date on which the payment was 
made. 


(v) It is not clear that the Court 
did decide this, but it must be 
confessed that that case also is 
not as reported quite easy to 
understand. There appears accord- 
ing to the report to have been a 
tender and a refusal of the goods in 
October and November, and in 
January the sellers wrote a letter 
threatening to sell if the buyers 
would not accept the goods, in 
reply to which the buyers wrote that 
they would not accept on the 
ground that delivery had not been 
made in time. The Court appears to 
have thought that the contract was 
kept open by the sellers until the 
16th January, but a contract 
which has been once broken cannot 
be kept open ; and an offer by the 


seller to tender the goods again, 
if the buyer will accept them, is in 
law proposal that the late accept- 
tance should be treated as an 
accord and satisfaction of the breach 
and if such proposal is not accepted 
the only remedy for the seller is to 
sue for the original breach (cf. 
Mutthaya Maniaqaran v. Lekku 
(1912) 37 Mad. 412, 14 I.C. 255). If 
therefore there was an actual tender 
and refusal to accept the goods in 
November, that refusal was a breach 
of contract, but if the goods tendered 
were not of the contract description 
the buyer was entitled to rely 
upon that fact, even if he gave as 
the ground for rejecting them that 
they were tendered late. 
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Special damages,— This section preserves the right 

of a party to a contract of sale to recover special damages, 

that is to say, compensation for any loss or damage caused 

to him by the other party’s breach of contract “ which 

the parties knew when they made the contract to be likely 

to result from the breach of it ” as it is expressed in section 

73 of the Indian Contract Act, or as expressed in Hadley 

v. Baxendale (w) for “ such as may reasonably be supposed 

to have been in the contemplation of both parties, at the time 

they made the contract, as the probable result of the breach 

of it.” These damages are contrasted with those “ which 

naturally arose in the usual course of things ” from the 

breach. Generally speaking these latter alone are recoverable 

by the plaintiff, “ but this rule is subject to the limitation, 

that where the breach has occasioned a special loss, 

which was actually in contemplation of the parties at 

the time of entering into the contract, that special loss 

happening subsequently to the breach must be taken into 
account ” (x). 


In the case of a contract of sale, at any rate, it is not 
easy to draw a lme between the two classes of damages. As 
has already been seen, damages which result from the breach 
o warranty that the goods correspond with the descrip- 

of thW f Cat l a u ™ g naturall 7 m the usual course 

n the sense that notice of them ought to be given in the 

m§ l and Slmilar damages have hitherto been treated 

thereTsa b r am h ge ? “ ^ fuU SenSe of the te ™ in cases where 
thouth ti b n aCh ? f 7 arranty of fituess for a Particular purpose • 

loss which be h«. i~;7 er i'? 3 *° reCO,er “ d ™*8'0 tto 

p«rio„ hi. 


R ( R JKL 8 * ?, 4 p - 354 ’ 96 

PI> 418 491 S f Pol ‘ ock and Mulla, 
the rules .aid of 


(x) Cotton, L. J., Hydrauli 
( V ) See s - 59 and notes thereto. 
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61 like. The most convenient course will be to set out some 
of the cases on this question (z). 


(1) The defendant agreed to sell and deliver on August 
14th a threshing machine to the plaintiff. The plaintiff 
was a farmer and required the machine for threshing about 
August 14th, all of which facts were well known to the defen- 
dant. The defendant failed to deliver the machine, but kept 
assuring the plaintiff that he should have it at once, and the 
plaintiff consequently on ly made one effort to hire another 
machine, which was unsuccessful. The plaintiff was therefore 
obliged to stack the wheat, and while stacked it was damaged 
by rain and had to be dried in a kiln. When it was finally 
sold, the market price of wheat had fallen. 

The plaintiff was held entitled to recover as damages 
the cost of stacking the wheat, the loss due to its deterioration 
by being damaged by rain and the expense of drying it : 
but not for the fall in the market price : Smeed v. Foord 

(1859) 1 E. & E. 602, 117 R. R. 365. 

Conversely, the seller could not have claimed that a rise 

in the market price could be taken into account to mitigate 
the damages. 


(2) Plaintiffs bought caustic soda from the defendants 
for shipment in June, July and August. The defendants 
knew that the plaintiffs had bought it for re-sale on the 
Continent, and before the end of August learnt that it was 
destined for Russia. The plaintiffs had contracted to sell 
the soda to a merchant in Russia. Some of the soda was 
delivered late, and the plaintiffs were compelled to pay 
increased freight and insurance, owing to the approach of 
winter, on dispatching it to Russia. The rest was not 
delivered : and the plaintiffs had to pay a sum of money to 
the merchant in Russia to compensate him for damages which 
he had to pay to a buyer from him. There was no market 
where the plaintiffs could purchase caustic soda. 


(z) In the judgments in some 
of these cases doubts are ex- 
pressed whether notice of special 
circumstances at the time of 
entering into the contract would 


by itself suffice to make the defen- 
dant liable. As regards India 
these doubts may be ignored. See 
Pollock and Mulla, pp. 420-421. 
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It was conceded that the plaintiffs were entitled to 
recover as damages the profit, which they would have 
made on the re-sale to the merchant in Russia, and it was held 
that they were entitled to recover also the increase in the 
freight and insurance, but not the sum which they had had 
to pay to the Russian merchant : Borries v. Hutchinson 
(1865) 18 C.B. (N.S.) 445, 144 R. R. 563. 

This is one of the cases in which, in the absence of an 
available market, the price obtained on the re-sale can be 
taken as the value of the goods. The increased freight, 
however, was special damage. 


(3) The plaintiffs contracted to supply 500 waggons 
to a Russian Company by May 1st, under penalty of 2 roubles 
per waggon for each day’s delay. They bought from the 
defendants 100 sets of wheels and axles to be constructed 
according to tracings and to be delivered by April 15th, 
and during the negotiations with the defendants, informed 
he defendants that they required them to complete waggons 
which they were bound to deliver under penalties, without 
mentioning the amount of the penalties or the exact date on 
which the waggons had to be delivered. The wheels and 
axles were not delivered on the stipulated date, and the 
paintifis became liable to penalties to the extent of £200 
w ch the Russian Company consented to reduce to £100. 


It was held that the 
special damages : Elhinq 
(1874) L.R. 9 Q.B. 473. 


jury might award that amount as 

er Actien-Gesellschafft v. Armstrong 


(4) The plaintiff contracted to supply at the end o 
August a certain machine called a “gunpowder pile driver” 

of thk „ a f ?< ed t0 maDufacturo ^ essential pari 

the ^e that CaUe V " S'" ”• The defendants knew at 
and ,md f , mach “ e was wanted a t the end of August. 

OwiTto tb t0 “r factoe the 81111 aS S00n as Possible; 

t V™ g , h not havln .S a sufficiently skilled foreman in 
of o en ? P °y men t> they failed to deliver the gun until the end 

1S" W ' , T i e Sr h “ r ”*<"■» thereupon 

Srlir;* 1 , ?*• p'™™ *» V 

the m he would have made on the contract to supply 

the machine, the expenditure incurred by him in makLg 
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n th u K al f tS ° f jf ^ wkich had been rendered useless as no market 

't So/r^r 1 ^ tt,eoosto ' *> 


He was held entitled to damages under all those heads 

6 J C fP fc _ tbe 7 Iast : Hydraulic Engineering Company 
McHaffie Goslett & Co. (1878) 4 Q.B.D. 670, C.A. 


V. 


(5) The plaintiffs bought from the defendants certain 
sheep-skins for the purpose, as the defendants knew, of 
re-seihng them to a buyer in France at a profit to the plaintiff 
of 5 francs a skin. The defendants failed to deliver the 
skms, ar>d the plaintiff was condemned to pay damages by 
the French Courts for breaking his contract with the French 
buyer. The skins could not be obtained in the market. 


The plaintiff was held entitled to recover not only the 
loss of profit but the damages which he had paid in addition : 
Grebert-Borgnis v. J. & W. Nugent (1885) 15 Q.B.D. 85, C.A. 

(6) The plaintiff, a coal merchant, contracted with 
shipowners for the supply of coal to their ships at a certain 
port, and entered into contracts with the defendants for the 
supply of coal to him for shipment in those steamers. The 
defendants failed to deliver within the contract time, and 
consequently a steamer was delayed. The plaintiffs when 
sued for damages put at £150 defended the action and paid 
£20 into court, which was found to be sufficient. 


It was held that the plaintiff was entitled to recover 
from the defendants the £20 paid into court and his costs 
reasonably incurred over and above the amount which he 
had received as costs between party and party in that action : 
Agius v. Great Western Colliery Co. (1899) 1 Q.B. 413, C.A. 

(7) The defendants sold on c.i.f. terms an unascertained 
cargo of Australian wheat to the plaintiffs in November 
which the plaintiffs re-sold on similar terms, and there were 
further sub-sales in a chain of “ string ” contracts. The 
sellers in the following January nominated a certain ship 
as the ship which contained the cargo, but though they 
had the documents in March they deliberately refused to 
deliver them to the buyers. The contract was made subject 
to the conditions of the London Corn Trade Association. 
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It was held by the House of Lords that the sale was the S. 61 

sale of a cargo of an individual ship, and not merely the sale 

of com in bulk, and by the terms of the contract it was 

contemplated that the buyer might re-sell the cargo and 

in such a case the seller agreed to put the buyer in a position 

to fulfil his contract. The buyer was therefore entitled to 

recover as damages the loss of profit on his sub-contract 

and also to be indemnified against any damages which he 

might have to pay to sub-purchasers : “fl. & H. Hall Ld. v 

”■ H - Ptm (Junior) & Co. (1928) 33 Com. Cas. 324, 139 
L. T. 50. 


It will be observed that in nearly every case where 
special damages have been recovered by the buyer, the subject 
matter of the sale has been something for which there was no 
available market, sometimes because it was a thing which had 
to be specially manufactured. The case of Hall v. Pirn is 
an exception, and is therefore an exceptional case, depending 
upon its particular facts and the construction of the contract. 
One fact to be observed is that as the buyer had committed 
unself to sell that particular cargo, it would not have been a 
performance of his contract if he had tendered other com 
° is sub-purchasers. Where, however, the contract is 
ior the sale of unascertained goods and there is a market, 
the difference between the market price and the contract 
price is the measure of damages, even if the seller knew that 
the buyer wanted the goods for the purpose of re-sale (a). 


• -j ^ ^ point of view, this rule may be 

considered as an example of the proposition that it is the duty 

ftlp a P erSOn com plammg of a breach of contract to minimize 
amuges If the buyer can still fulfil his contract by 
obta nmg other goods in the market, it is his duty to do so (b). 

non-Hpl 10n ^ et T een cases where the br each consists of 

warrantv U i7ni and . ^ V h T * consists of a breach of 
donp 1 h ^ ■ ear ’ for m tbe latter case the mischief may be 

don e by usin g or otherwise dealing with the goods on the 


nSR^ S p G TI William3 v. Reynolds 

488 J a N \ S - 495 - 141 «• «• 
nsski P. Nugent 

(1885) 15 Q.B.D. 85, C. A., at p 89. 

For a summary of the rules as 


as to 


damages for non-delivery, see 
Benjamin on Sale, pp. 1018-1020. 

(6) As to mitigation of damages, 
see Pollock and Mulla, pp. 421-422. 



332 


S. 61 


THE INDIAN SALE OF GOODS ACT. 

rZfSL*? th % ar V What they are warran ted to be, 
d ^ ! nt , pOS ' tlOQ from tiat which arises when the 
goods are not placed at the disposal of the buyer at all. 

n lu ? ° f consideration. It is a well established 

been received by one person which in justice and equity 
belongs to another, under circumstances which render the 
receipt of it a receipt by the defendant to the use of the 

plaintiff, the latter may recover as for money had and received 

to his use. The principle extends to cases where the money 

has been paid for a consideration that has failed (c) ” In 

order, however that the money may be so recovered, the 

failure of consideration must be total, as it is when the seller 

fails to deliver the goods or tenders goods which the buyer 

lawfully rej ects ; and even if the buyer has had the use of the 

goods and is deprived of them by their true owner, he may 

recover the price for the breach of the condition as to title (d) 

Normally , however, where the buyer has had the goods he 

cannot recover the price as money had and received, and must 

bring an action for damages, unless indeed he can rescind 
the contract. 


This may happen either by express agreement or under 
a condition in favour of the buyer or when the buyer accepts 
the seller’s repudiation of the contract. The buyer also may 
rescind if the contract be induced by the fraud of the seller 
and perhaps even by his innocent misrepresentation (e). 
Similarly money given for a forged bill or note or railway 
scrip, bonds which are valueless as not being properly stamped, 
or specific goods which were not in existence at the time of 


(c) Royal Bank of Canada v. 
The King (1913) A. C. 283, 296, P.C. 
cf. Piari (or Pyare) Lai v. Mina Mai 
(1928) 50 All. 82, 102 I.C. 766, (’27) 
A.A.621. 

( d ) Rowland v. Divall (1923) 
2 K. B. 500, C.A. 

( e ) At common law the contract 
could only be rescinded if the 
innocent misrepresentation was 
fundamental, see Kennedy v. 
Panama New Zealand & Australian 
Mail Co. (1867) L. R. 2 Q. B. 580 : 
but the rule is different in equity, 


I and the equitable rules now prevail. 
See Lever Bros. v. Bell ( 1931) 1 K.B. 
588, per Scrutton, L.J. The same 
learned judge also questions the 
I rule laid down in Seddon v. North 
Eastern Salt Co. (1905) 1 Ch. 326, 
that a contract cannot be rescinded 
for innocent misrepresentation when 
executed. The decision in Lever's 
case was reversed in the House 
of Lords, where the legal position in 
the case of contracts induced by 
mistake is fully discussed 11932) 
A. C. 161. 
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the contract or have ceased to exist before the risk has passed S. 61 
to the buyer, can be recovered. It is to be observed, however, 
that when, under the contract of sale, the risk has been trans- 
ferred to the buyer and the goods perish, he has to bear the 
loss and cannot recover the price, and generally if performance 
of a contract is frustrated, money paid and payable while the 
contract was still in force cannot be recovered ; the loss lies 
where it falls (/). Where the contract is entire and the seller 
fails to perform part of it, the buyer may treat such failure 
as a total failure to perform the contract, and recover the 
price (g ), but if he accepts the partial performance then there 
is only a partial failure of consideration and neither the 
price nor any part of it can be recovered as money had and 
received ( h ). If, however, the contract is severable, and part 
is not performed, the buyer may recover as for a total failure 
of part of the consideration, and a contract though origi- 
nally entire may be capable of severance, and if it is 
so severed, as when the buyer is content to accept short 
elivery, a proportionate part of the purchase price may be 

recovered (i). J 


( 1 J^ erest . 1 by way of damages (j ).- Act XXXII 

ol 1839 provides for the payment of interest by way of 
damages in certain cases. Under that Act the Court may 
allow interest on debts or sums certain which are payable 
by an mstrument m writing, from the time when the amount 
becomes payable where a time is fixed for payment, or, where 
no time is fixed, from the date on which demand for payment 

i-uT 6 S lvm 8 notice to the debtor that interest 

will be claimed (£). That Act follows an English Act, the 

ml Procedure Act, 1833, section 28 (Z), and in England the 

interest can only be recovered in cases which come within the 

provisions of that Act, unless there is an agreement to pay 
eres , which may be inferr ed, however, from the course 

1 K; 1^49^0* A rv ’ Webster ( 1904 ) 

ml (1797) 7TR - 

C ( U £ S T0Ve 8 < 1855 ) 15 

B. 667, 100 R. R. 535. 

(i) See s. 37 and notes thereto; 

W0 a 7Q R (184U > 8 C - B. 

°* 79 R. R. 659 ; Biggerstajf v. 


RoivatVs Wharf (1896)2 Ch. 93, C.A. 

(set off in the case of liquidation 
of a company). 

(j) For a full discussion of this 
subject, see Pollock and Mulla, 
pp. 429-432. 

(k) Op. Cit t pp. 429-430. 

(0 3 & 4 William IV, c. 42. 
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61 of dealing between the parties (m), or interest is recoverable 
by custom, as m the case of a debt payable by a negotiable 
instrument, when interest is recoverable by the custom of 
merchants, or, as it is called, the law merchant. Generally 
speaking, therefore, by the law of England a seller cannot 
recover interest when the buyer is in default in paying the 
price, nor can the buyer recover it when claiming a refund 
of the purchase price. These questions have caused consi- 
derable debate in India also, but the matter is set at rest 
by the provisions of sub-section (2), and no useful purpose, 

therefore, can be served by going further into the previous 
state of the law. 

Seller’s right to recover interest.— It will be 

observed that the seller can only recover interest when he is 
in a position to recover the price. When he can only sue 
for damages for breach of contract, he is not entitled to 
interest under the provisions of this sub-section. The words 
from the date of the tender of the goods ” appear to 
contemplate cases where delivery may be made at the option 
of the seller during a stated period, such as the last fortnight 
in a specified month, or during a specified month, and payment 
of the price is only due on delivery : so if there be a contract 
for the sale of specific goods, in such circumstances that the 
property passes to the buyer and the goods are to be deli- 
vered during the month of December, the price being payable 
on delivery, and the seller tenders delivery on the 15th 
December, and the buyer wrongfully refuses to 
accept it, the date from which interest will be 
recoverable will be the 15th December. In other cases 
the date from which interest is payable must be 
ascertained from the terms of the contract. In a case where 
there is a sale of specific goods, where nothing is said about 
credit or delivery, the price will be payable on the date of 
the making of the contract, and interest will be recoverable 
from that date. Where the price is to be paid on a day 
certain, whether the goods are delivered or not, that day 

will be the date from which interest will be recoverable, 
and so on. 


(tn) Re The Marquis of Anglesey (1901) 2 Ch. 548, C.A. 
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Buyer’s right to recover interest.— Again the buyer 
can only recover interest when he is entitled to recover the 
purchase price, that is to say, when he can sue for the price 
prepaid as money had and received, by reason of total failure 
of consideration. He cannot recover interest when his 
only remedy is to sue for damages, for instance, for a breach 
of warranty even though those damages may be sufficient 
to extinguish the price. Moreover he is only entitled to 
mterest m the case of a breach of contract by the seller. 
This limitation, therefore, excludes cases arising under sections 
7 and 8, and presumably other cases where the contract is 
dependent upon some condition inserted for the benefit 
the seller and is not performed owing to the non-fulfilment 
of that condition, or the contract is frustrated by circumstances 

M, h V e “" “ «»t in law hetoS 

muw aV n aC J tl0n - If a contract is rescinded by 
mutual consent, it must depend upon the terms of the rescind^ 

ufder EnS ^ • buyel ma ? recover interest. 

obtaLd bv i m , te : eSt 1S , recove rable where money is 

tert’ ! he ““ ” the ^ was induced 

iSiKir r™ ^ ak seoii »- b »‘ ^ 

setting a, contract on“he n”"'”' 1 ’ m 

origbal position (n). 016 aS far aS P ossible to then 


CHAPTER Vii. 

Tin Miscellaneous. 

Exc arise 7 rf § ht ’ du ^ OT lability woulc 

implied ““terms plication of *1 & C ?; atract of sale by im- 

aad conditions. JW™ • <* it may be negatived 

the course of dealing hZ ex P Tes l agreement or by 

usage, if the USae6 if * T' 6 * the P artlGS > or by 
to the contract. 8 U ° b as to bind both parties 


CorJumen' A« J( J^- r0po f’ (an Coal 

Association (1892) 3 Ch. 


1 . 17 , C.A, 


Ss. 

61, 62 
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Implied terms. —The question of what terms are to be 
implied in a contract is a question of law. “ The Court, and 
not the jury, are the tribunal to find such a term; they ought 
not to imply a term merely because it would be a reasonable 
term to include if the parties had thought about the matter, 
or because one party, if he had thought about the matter, 
would not have made the contract unless the term was included. 
It must be such a necessary term that both parties must have 
intended that it should be a term of the contract, and have 
only not expressed it because its necessity was so obvious 
that it was taken for granted ” (o). In the case of a contract 
of sale those terms are defined by the Act and there is therefore 
no need that they should be expressed. On the other hand, 
the Act does not compel the parties to make their contracts 
according to the rules of law which it contains, and they 
may make what terms they please, provided that the contract 
is not illegal. They may therefore exclude any of the terms 
or conditions which the law usually attaches to a contract 
of sale, and create for themselves any special rights and 
obligations that they please, including, if they are so minded, 
provisions whereby the seller may derive an advantage from 
his own default (p). 


Exclusion of terms implied by the Act.— The party, 

however, who wishes to exclude or escape from terms and 
conditions by which he would normally be bound must do 
so in clear and unambiguous language. An ambiguous 
document is no protection to him (q), and the provisions of 
section 16 (4) must always be kept in mind. Merchants, 
moreover, do not appear to have grasped the distinction 
which the Act draws between conditions and warranties, 
and are apt to use the word “ warranty ” or “ guarantee ” 
in their contracts, when in all probability they mean what 


(o) In re Comptoir Commercial 
Anver sois and Power Son <Sc Co. 
(1920) 1 K.B. 868, 899-900, C.A. ; 

Tournier v. National Provincial and 
Union Bank of England (1924) 
1 K. B. 461, C.A., and cases cited 
by Atkin, L. J., at p. 483 ; Official 
Assignee of Madras v. Frank 
Johnson Sons <k Co. (1931) 54 
Mad. 409, 128 I.C. 849, (’31) A.M. 65. 
{p) Lancaster v. Turner (1924) 


2 K. B. 222, C.A., a case arising out 
of the “invoicing back ” clause. 
See also In re Bourgeois and Wilson 
Holgate <k Co. (1920) 25 Com. Cas. 
260, as to the effects of this clause. 

( q ) Elder slie S. S. Co. v. Borth- 
wick (1905) A. C. 93, 96; J. Gordon 
Alison <L Co., Ld. v. WaUsend 
Slipway <k Engineering Co., Ld. 
(1926) 43 T. L. R. 104. 
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the Act calls a condition, and find in consequence that they 
have not excluded an implied condition, by which therefore 
they are still bound (r). In particular the efforts to exclude 
by agreement the buyer’s right to reject are constantly 
failing owing to a failure to appreciate the full results of 
the implied condition that the goods must answer the 
description or be of the contract quantity (s). 


Course of dealing.— “ That phrase means, I conceive, 
that past business between the parties raises an implication 
as to the terms to be implied in a fresh contract, where no 
express provision is made on the point at issue .... I think 
that a course of dealing may arise with equal force whether 
from a written or parol bargain, or from the repeated occur- 
rence of similar methods as between the parties. In each 
case the question is as to the implication to be drawn from 
tne past as applied to a new transaction ” (t). 

As m the case of express agreement, the course of dealing 
mus point clearly to an unambiguous agreement to create 
obligations or rights which do not normally attach to a con 

s * le ’ or t0 fgative or vary those which normally 
attach, and it is not clear that by course of dealing the parties 

an dispense with what the law regards as essential to the perfor- 

mance f a c trac t) for mstance> dlspense with ^ J { 

of ten dering the proper documents under a c. i . f. contract («) 

Pratt (“jj V ' relatio -£ . Their view of damages 

Marshall (1925) 1 K b’*>60 C^A*' cant SU f Ciei ^ remed y for breach of 
Barker (Junj) /bf v AoL’ ™ „ "y differs from the 
Ltd. (1926) 33 Com' Cas 190 ^ remedy of rejection. The 

(1927) 43 T.L.R 751 ' 1 °’ commercial man does not think 

(«) See, for instance Green v ^ b u n ° contracfc to make a 

Areas (1931) 47 T.L R ’337 CA ^ ont ^ acfc when every day he finds 

Meyer, Ltd v Osakevh^ n r ? P ° 1,c - V P rerai um to be agreed ’ 

U^L < 1930 > 36 Com - <S"l“ ‘ be “ a .. C . 0ntract ” 

ma„v L ' T - i“- :: } -«ret that in 


Scrutton, L. J„ W. N. HW~Co 
k.i'Z'lJ*- < I931 > Com.' 


English la w Tnd^the “pr^r Cas ‘ 3 ^368.‘ 
commercial men are getting 'wider Co'* i*’’ Pocafumlaa Fuf -l 

a Part....CommerciaI g me„ carr y on Cas 4/™^ < 1922 > 27 Com. 

an enormous mass of . . S - 148 152-163. 


an enormous mass of business under 
under^wlnVi, ° * * “ t 1 r ' rl g contracts, 


under' which A T.L.R^/^O ' TV’ 

ITT “> arbitration cT >'•! 


.-•h/, of whom he never before V/T TV* " ~ W 

^or t h^To he c*nt 9 ra“S ^ 

22 
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Usage. — Section 1 of the Indian Contract Act provides 
that nothing in that Act shall affect any usage or custom 
of trade not inconsistent with the provisions of that Act. 
The effect of section 62 is to maintain such usages and customs 
of trade, although they negative or vary, and therefore are 
inconsistent with, the general provisions of the law, so long 
as they bind both parties to the contract of sale. 


The English Court of Appeal considered the corresponding 
section of the English Act (s. 55) in Cointat v. Myham & 
Son (v). In that case the plaintiff, a butcher, had bought 
in a meat market the carcass of a pig from the defendants, 
who were meat salesmen in the market. The plaintiff, in 
ignorance of the fact that it was tuberculous, exposed it for 
sale and it was seized by a meat inspector, adjudged unfit 
and condemned to be destroyed, and the plaintiff was fined. 
In an action brought by the plaintiff against the defendants, 
the plaintiff claimed damages for breach of an implied war- 
ranty, relying on section 14 of the English Act (which 
corresponds with s. 16 of this Aot) to which the defendant 
replied that by the usage of the trade such an implied 
warranty was exoluded. The Judge refused to leave the 
question of usage to the jury, and directed them that usage 
could not override the law. On appeal it was held that 
section 55 was a special provision allow T ing usage to affect 
the question of liability under a contract for the sale 
of goods. 


Usages are imported into contracts as implied terms, 
not because they have any intrinsic authority, but because 
the parties are deemed to have contracted with reference 
to them (w). A usage is therefore unlike a general custom, 
in that no consideration of antiquity arises ; and, whilst the 
length of time during which a usage has existed is of 
some importance in determining whether it has become 
established (r), it may be of recent origin (y). It may be 
in the course of growth (z). 


( v ) (1914) 84 L. J. K. B. 2253. 

(w) Pollock and Mulla, p. 63. 

(z) Edelstein v. Schuler Co. 
(1902) 2 K. B. 144. 

( y ) Bechuanaland Exploration Co. 


v. London Trading Bank (1898) 2 
Q. B. 658. 

(z) Moult y. Halliday (1898) 1 
Q.B. 125. 
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A usage mu st be well known amongst those engaged in 
the business to which it is sought to apply it, so that it may 

e assumed that the parties contracted with reference to it (a) 
It must be general and it is not sufficient that it should be 
recognized as applying to a majority of cases (b). It has 

trade to make 1 ^ u * eQgaged “ a Particular 

tl.e a !. bun self, by due enquiry, acquainted with 

sages of it (c). The usage must be reasonable and 

eTwft u W n th th f remamder ° f the = a * d the party 

setting it up must prove it, if it be disputed (d). 

evidence to' . Evide ? ce Act > se °tion 92 (5) enables oral 
written cent f veQ of an 7 usa S e or custom annexing to a 
extract hn r deQtS DOt eX P ressl - v mentioned hi the 

The incid b ont USUaU7 aD T ed t0 COntracts of that description. 

repugS to’ "• S ° Ught to be annexed ’ must not be 
contract (e). lnccms istent with the express tenns of the 

63. Where in this Act any reference is made 

timoa 80 q “e a st^ what rCaS ° nable time > the question 
of fact. what is a reasonable time is a 

question of fact. 

'i£F “ “ 

made in sections 24 36 12 ^ K reasonable time are 

"*• *• - 2L5ft£ <2 > 

64. In the ease of a sale by auction- 
each lot. PUt f P for sale m Iots . 

» f * -pararZ^rotoaTe ‘° ^ tio ***** 


lb) HnU ' * ■ 560 - 

7 B. * a aiHiY** ?7? (1827) 

TradingCt >°v 97^®!* Navigation 


(<*) 


Bularam Paramsukdasa 


y. 


Oovinda Chetty (1995 
1 200 - 91 L C * 257 ><>25 

(e) Leopold Walford v. Affreteun 
%*?*** r S ; A- (1918) 2 K. B. 498 

Bata H £ lmts Wil *on & Co., Ld. v. 
C27)A cl (19 ?{ 54 Ca] - 549, 
Act,' s 92 (5) a “ d l0dian Kv ‘ don - 


Ss. 

62-64 
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S. 64 


(2) the sale is complete when the auctioneer 
announces its completion by the fall of the hammer 
or in other customary manner ; and, until such 


announcement is made, any bidder may retract 
his bid ; 


(3) a right to bid may be reserved expressly 
by or on behalf of the seller and, where such right 
is expressly so reserved, but not otherwise, the seller 
or any one person on his behalf may, subject to the 
provisions hereinafter contained, bid at the auction ; 

(4) where the sale is not notified to be subject 
to a right to bid on behalf of the seller, it shall not 
be lawful for the seller to bid himself or to employ 
any person to bid at such sale, or for the auctioneer 
knowingly to take any bid from the seller or any 
such person ; and any sale contravening this rule 
may be treated as fraudulent by the buyer ; 

(5) the sale may be notified to be subject to 
a reserved or upset price ; 

(6) if the seller makes use of pretended bid- 
ding to raise the price, the sale is voidable at the 
option of the buyer. 

Scope of the section.— This section is based upon 
section 58 of the English Act, though it is somewhat 
differently arranged. It only deals with the rights and 
liabilities of the parties to the contract of sale. A man may, 
no doubt, sell his own goods by auction, or an auctioneer 
may so act as to incur all the liabilities of a seller of 
goods, but normally when goods are sold by auction they 
are sold on behalf of the owner by the auctioneer and the 
agency is disclosed, though the principal on whose behalf 
the auctioneer is acting as agent often is not. The Act 
does not, however, deal with the rights and liabilities of the 
auctioneer, either in relation to his principal or to the 

buyer. 
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Each lot the subject matter of a separate contract.— 

The rule as declared by this section is well settled. It may 
be excluded by clear evidence of a contrary intention, and 
the language of sub-section (1) which is more guarded 
than that of section 122 of the Indian Contract Act, which 
it replaces, provides for this (/). 

Completion of the contract. — The owner of each 
lot put up for sale makes the auctioneer his agent to 
invite offers for it, and ‘ every bidding is nothing more 
than an offer on one side, which is not binding on either 
side till it is assented to.’ Hence a bidder may withdraw 
his bid at any moment before the fall of the hammer (g). It 
is common to insert in conditions of sale a proviso that 
biddings shall not be retracted, but it seems that such a 
condition is inoperative in law (k), for a one sided declaration 
cannot alter the bidder’s rights under the general law, nor 
is there any consideration for his assenting to it, even if 
he could be supposed to assent by attending the sale with 
notice of the conditions. 


The English rule that a bid may be withdrawn at any 
time before the fall of the hammer was followed in British 
India before the Act (z). When the bid of an agent at an 
auction sale was accepted by the auctioneers kutcha-pucca 
(subject to sanction of the owner of the goods) and the agent 
agreed thereto, it was held that this did not preclude the 
principals of the agent from exercising their right of retract- 
ing the bid before it was accepted by the auctioneers (j). 


Refusal to accept a bid.— It would seem to follow 
from the provisions of sub-section (2) that the bid, being 
only an offer, need not be accepted ; and undoubtedly if- 
it be not accepted there is no contract of sale. There is, 
however, some English authority for saying that where a 


(/) Emmerson v. Heelis (1809) 2 
Taunt. 38, 11 R. R. 520 ; Roots v. 
Lord Dormer (1832) 4 B. & Ad. 77, 
38 R. R. 231. For an instance of 
the presumption being rebutted see 
Franklyn v. Lamond (1847) 4 C.B. 
637, 72 R.R. 671. 

(g) Payne v. Cave (1789) 3 T. R. 
148, 1 R. R. 679. Indian Contract 


Act, s. 5. 

(A) Such was Lord St. Leonards’ 
opinion. Dart V. & P., 6th edition 
i.- 139. 

(»') Agra Bank v. Hamlin (1890) 
14 Mad. 235. 

O') Mackenzie v. Chamroo (1889) 
16 Cal. 702. 


S. 64 
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s. 64 sale by auction is announced to be without reserve, a pre- 
liminary contract arises between the seller and the highest 
bidder that the latter shall be the purchaser ( k ). It appears 
also that before the passsing of the English Act the law in 
Scotland was that the auctioneer was bound to knock down 
the lot to the highest bidder, but the Scottish Courts have 
decided that the law is altered by the provisions of the Act, 
and the refusal of the auctioneer to accept the bid gives no 
cause of action to the bidder at all (l), the seller being as 
free to refuse the offer of the buyer, as the buyer is to with- 
draw it before acceptance. It is clear also that to withdraw 
goods from the auction without putting them up for sale at 
ali does not give any cause of action to prospective buyers, 
even if the goods have been advertised as being for sale at the 
auction ( m ). It is therefore not easy to see why it should be 
actionable for a seller to withdraw them before accepting 
a bid, even if they have been put up for sale. 

Transfer of the property.— On the fall of the hammer, 
the offer is accepted and the goods (if specific) become the 
property of the buyer ( n ). This is so even if there is a condi- 
tion of sale that they are not to be removed before payment, 
and such a condition does not prevent the buyer, to whom 
a lot has been knocked down, from re-selling the goods 
forthwith (o). And even if there is a condition that the goods 
shall be taken away and paid for within a given time, and 
upon failure of the buyer to comply with that condition they 
shall be re-sold, the buyer may still be sued for the price, and 

(k) Johnston v. Boyes (1899) 2 Ch. Per Cozens-Hardy, J. It may per- 
73, 77. “ A vendor who offers haps be objected that in strictness 
property for sale by auction on the the owner does not offer property for 
terms of printed conditions can sale by auction but merely invites 
be made liable to a member of the offers to buy : and the Act is in 
public who accepts the offer if conformity with this view, or at any 

those conditions be violated The rate is not inconsistent with it. 

plaintiff is not suing on a contract ( l ) Fenwick v. Macdonald (1904) 

to purchase land : she is suing 6 F. (Court of Session), 850. 
simply because her agent, in breach ( m ) Harris v. Nickerson (1873) 

of the first and second conditions of L R. 8 Q. B, 286. 
sale, was not allowed to sign a ( n ) Sweeting v. Turner (1871) 

contract which would have resulted L. R. 7 Q. B. 310; Shankland v. 
in her becoming the purchaser of Robinson <fc Co. (1920) S. C. (H. L.) 
the land. I think this conclusion 103 ; cf. Saint v. Pilley (1875) L.R. 
results from the decision of the 10 Ex. 137 (fixtures). 

Exchequer Chamber in Warlow v. (o) Scott v. England (1844) 2 D. 
Harrison ( 1859 ) 1 E. & E. 309.” & L. 520, 69 R. R. 868. 
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cannot claim that the goods must be re-sold, and the 
difference between the contract price and the re-sale price 
alone be charged against him (p). 


This rule, however, that the contract is completed by 
the fall of the hammer is subject to the provisions of sub- 
section (5). Where a sale is notified to be subject to a 
reserved price, the bidding and acceptance of a bid are subject 
to the condition that the reserved price has been reached. If 
the goods are knocked down to a bidder at a price below 
the reserved price, there is no enforceable contract, for a 
conditional acceptance of a conditional offer cannot amount 
to a binding contract (q). 


In England owing to the operation of the Statute of 
Frauds, where the value of the goods sold exceeds £10, there 
must, in order that the contract may be enforceable against 
the seller and buyer respectively, be a memorandum of it 
signed by the seller and buyer, or their agent, and the 
auctioneer, in the case of a sale by auction, has the implied 
authority of both seller and buyer to sign the memorandum. 
In India, however, apart from any express conditions, this is 
not necessary and the contract is enforceable against both 
as soon as the buyer’s offer is accepted (r). 


Seller cannot bid unless the right to do so is reserv- 
ed.— It was the rule at common law that if the seller bid, 
or employed others to bid for him, without reserving the 
right to bid, the buyer could avoid the sale ( s ). This rule 
was embodied in section 123 of the Indian Contract Act, which 
is reproduced by sub-section (6) of this section, though in 
view of the provisions of sub-section (4) it appears to be 


( P ) Robinson , Fisher & Harding 
v. Behar (1927) 1 K. B. 513, cf. 
s. 54 and notes thereto. 

(?) McManus v. Fortescue (1907) 
2 K. B. 1, C. A. 

(r) It will be observed that in 
Johnston v. Boyes, supra , note (A;) 
(which was a case of sale of land) 
the lot had been actually knocked 
down to the plaintiff, and the 
complaint was that the auctioneer 
refused to sign the memorandum. 


As in the case of sale of goods in 
India this position would not 
arise, this may be a reason for not 
extending to India the somewhat 
speculative doctrine advanced in 
that case. 

(8) Thornett v. Haines (1846) 15 
M. & W. 367, 71 R. R. 714 (recovery 
of deposit) ; Qreen v. Baverstock 
(1863) 14 C.B.N.S. 204, 135 R. R. 
657. 
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S. 64 scarcely necessary. Formerly there was a different rule in 

equity as to sales of land, though its extent was not precisely 
settled. In 1867 the rule of equity was practically assimil- 
ated by statute (t) to that of the common law. The details 
of this odd little discrepancy, in which we find common law 
stricter on a question of fraud than equity, seem to be 
of no interest in India. Any curious reader therefore is 
referred to the English text-books (u). Fixing a reserved 
price is not the same as reserving a right to bid. The mere 
fact that a reserve is fixed does not entitle a seller to bid (v). 


Remedy of the buyer if seller bids improperly.— 

It would appear that the Act only enables the buyer to treat 
the sale as fraudulent : and this contemplates that he has 
become the buyer. It does not, for instance, do what the 
plaintiff claimed should be done in the case of Warlow v. 
Harrison (w). There the seller, after the plaintiff had bid 
sixty guineas for a horse, bid sixty-one for it, and the horse 
was knocked down to him. The plaintiff claimed (inter 
alia) that he should be treated as the buyer, but this claim 
failed : and it would also fail under the Act. Nor is it clear 
that the buyer can if the goods are knocked down to him 
treat the sale as subsisting and keep the goods but claim 
damages from the seller, as in an action of deceit. As far 
as can be ascertained at common law no such action was 


brought, but the buyer simply avoided the contract, either 
by suing for any money paid under it or resisting an action 
for the price (x). 


Only one person may be employed to bid for the 

seller.— It will be noticed that only one person may bid 
on behalf of the seller ; for “ all the cases, both at law and in 
equity, agree in this, that if more persons than one are em- 
ployed to bid, that amounts to fraud, as only one is necessary 


(t) The Sale of Land by Auction R.R. 219. 

Act, 1867 (30 & 31 Viet. c. 48) (x) Cf. Green v. Baverstock, supra , 

commonly known as the Puffer’s note (s), at p. 206. “ I think the 

Act. See Pollock on Contract, 605- secret employment of a puffer is 
606. evidence of fraud; capable, of course, 

( u ) Pollock on Contract, 605 ; of being rebutted. If, for instance, 

Chalmers, p. 141. the party after being informed of 

(v) Gilliat v. Gilliat (1869) L. R. the fact, elects to treat the sale as 

9 Eq. 60. a valid sale, the fraud is condoned,” 

(iv) (1859) 1 E. & E. 295,309, 117 Erie, C.J., in arguendo. 
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to protect the property, and the employment of more can 
only be to enhance the price, and therefore renders the sale 
void ” (y). The Act, however, does not require that that 
person should only bid once. Nor is the seller responsible if 
others, who are interested in the sale, make fictitious bids 
without his privity ( 2 ). 

“ Knock-outs. ” — A combination between intending 
bidders to refrain from bidding against each other, commonly 
known as a knock-out, has been held not to be illegal at 
common law (a), and the same rule applies in India (6). In 
England the position has been modified by the Auctions 
(Bidding Agreements) Act, 1927, (17 & 18 Geo. 5 c. 12). 


Authority of the auctioneer. — An auctioneer has implied 
authority to sign a contract on behalf of both buyer and 
seller (c), an authority which does not, however, extend to 
his clerk (d). 


The implied authority of an auctioneer to sign on behalf 
of the buyer does not, however, extend to a sale of unsold lots 
by private contract subsequently to the sale by auction (e). 


An auctioneer has no implied authority to take a bill 
of exchange in payment of the deposit, or of the price of goods 
sold, though it is provided by the conditions of sale that the 
price shall be paid to him (/); but he may take a cheque in 
payment of the deposit according to the usual custom (g). 
Authority to sell by auction does not unply any authority 
to sell by private contract, in the event of the public sale 
proving abortive, though the auctioneer may be offered 


( y ) Thor nett v. Haines (1846) 15 
M. & W. 367, at p. 372 ; Mortimer 
v. Bell (1865) L. R. 1 Ch. App. 10 
(auctioneer and seller’s agent both 
bidding). 

( 2 ) Union Bank v. Munster (1887) 
37 Ch. D. 51 (mortgagor making 
fictitious bids without the privity 
of the mortgagee, who was the seller). 

(а) Rawlings v. General Trading 

Co. (1921) 1 K. B. 635, C. A. 

(б) Jyotx v. Jhowmull (1909) 36 
Cal. 134, 1 I. C. 784 ; Hari v. Naro 
(1893) 18 Bom. 342 ; Doorga Singh v. 
Sheo Pershad Singh (1889) 16 Cal. 
194; Mahomed Meera Ravuthar v. 
Savvasi Vijaya Gopalar( 1899) 27 I. A*. 


17 ; cf . M a E Mya v. U Pe Lay ( 1925) 
3 Rang. 281, 90 I. C. 958, (’26) 
A. R. 65. 

(c) Emmcrson v. Heelis (1809) 

2 Taunt. 38, 1 1 R. R. 520 ; 

White v. Proctor (1811) 4 Taunt. 
209, 13 R. R. 580. But see 
Bartlett v. Purnell (1836) 4 A. & E. 
792, 43 R. R. 484. 

(d) Bell v. Balls (1897) 1 Ch. 663 ; 
cf. Sims v. Landray (1894) 2 Ch. 318. 

(e) Mews v. Carr (1856) 1 H. & 
N. 484, 108 R. R. 683. 

(/) Williams v. (1866) L.R. 

1 Q. B. 352. 

(p) Farrer v. Lacey (1885) 31 

Ch. Div. 42. 
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64 a price in excess of the reserve (h). Nor has an auctioneer 
implied authority to rescind a contract of sale made by him (i) 
or warrant goods sold (j ) ; nor to deliver goods sold except 
on payment of the price, or to allow the buyer to set-off a 
debt due to him from the seller (k). 


The contract between the auctioneer and the 

buyer.— An auctioneer may, like any other agent, by not 
disclosing the fact that he is an agent, render himself liable 
to be treated as a principal by the buyer, and in such a case 
his position will be that of a seller of the goods. Such cases, 
however, are rare and usually it is known that he is an agent, 
though his principal may not be disclosed. Most commoDly, 
also, in the case of a sale of goods by auction, the goods are 
specific and are entrusted to him to sell. In that case he 
has a lien on the goods for his charges and expenses, and his 
possession of the goods is coupled with an interest in them, 
and, moreover, he has a special property in the goods. He 
is therefore entitled to sue for the price of the goods, nor is 
the position altered by the fact that the sale takes place on 
the owner’s premises or his name is disclosed at the time of 
the sale (/). Nor does he lose the right to sue for the price 
by allowing the buyer to remove the goods before payment, 
for he has a lien on the proceeds of the sale as well as upon 
the goods (m). The buyer therefore cannot set-off against 


( h ) Daniel v. Adams (1764) 
Arabl. 495; Marsh v. Jelf (1862) 
3 F. & F. 234, 130 R. R. 836. 

(i) Nelson v. Aldridge (1818) 
2 Stark. 435, 20 R. R. 709. 

(j) Payne v. Leconfield (1882) 51 
L. J. Q. B. 642. 

( k ) Brown v. Staton (1816) 2 
Chit. 353, 23 R. R. 750. 

( l ) Williams v. Millington (1788) 
1 Hy. BI. 81, 2 R. R. 724 ; Manley 
<Sc Sons , Ltd. v. Berkett (1912) 2 K. 
B. 329, 333 ; cf. Freeman v. Farrow 
(1886) 2 T.L.R., 547, where the 
auctioneer was held entitled to sue 
for the price of the goods sold on 
his premises though the owner him- 
self effected the sale. 

( m ) The cases of Coppin v. Walker 
(1816) 7 Taunt. 237, 17 R. R. 505 
and Coppin v. Craig, 7 Taunt. 243, 
17 R. R. 50S, which appear to be in 


conflict with this proposition, are 
very peculiar, and badly reported; 
and their authority has been much 
shaken if not entirely overthrown : 
see Isberg v. Bowden (1853) 8 Ex. 
852, 858-9; Robinson v. Rutter (1855) 
4 E. & B. 954, 955, 957, 99 R. R. 849. 
The pleadings in the first of those 
cases are not set out, and it is not 
possible therefore to say with 
precision what the issue was, 
while in the second, apparently, 
there was a special plea that the 
plaintiff (the auctioneer) was suing 
as trustee for the owner, which is 
capable of meaning that his charges 
had been satisfied and that he was 
bound to hand over the amount 
sued for to the owner, against 
whom the defendant had a set-off : 
and the validity of the plea in law 
was not uestioned by demurrer. 



AUCTION SALE. 


347 


him any debt due to the buyer from the owner except in so 
far as the amount sought to be set-off exceeds the auctioneer’s 
interest ( n ). This usually represents the auctioneer’s charges 
and expenses, but by special agreement between the owner 
and the auctioneer it may be increased to cover other debts 
due from the owner to the auctioneer, and also an obligation 
incurred by the auctioneer to pay other creditors of the owner 
in pursuance of an agreement to which the owner, auctioneer 
and those creditors are parties (o). Similarly the buyer 
cannot plead payment to the owner in answer to an action 
for the price by the auctioneer (p). Even an express agree- 
ment between the owner and the buyer that the latter may 
set-off the price of the goods bought against a debt due to 
him from the owner will not affect the auctioneer’s position 
unless he has notice of and assents to it ( q ), though if, and 
in so far as, the auctioneer’s interest is satisfied, such an 
agreement may be pleaded as a defence to an action by the 
auctioneer (r). 


The liabilities of the auctioneer.— There is there- 
fore a contract between the auctioneer and the buyer, but 
probably it is not a contract of sale in the full sense of the 
term, but a contract made with the auctioneer on his own 
account with the buyer. Under it the auctioneer incurs certain 
liabilities but not the full liabilities of a seller : though the 
precise extent of those liabilities must depend on the facts of the 
case. He warrants his authority to sell on behalf of his princi- 
pal (s) and also that he knows of no defect in his principal’s 


(n) Manley <k Sons , Ltd. v. 
Berkett (1912) 2 K. B. 329; Holmes 
▼. Tutton (1855) 5 E. & B. 65, 
103 R. It. 367. It may bo that the 
right of set-off is equitable only, 
and did not exist at law, but 
this is a matter which to-day is of 
no practical interest. 

(o) Manley <k Sons, Ltd., v. Berkett, 
supra. 


ip) Robinson v. Rutter (1855) 4 
& B. 954, 99 R. R. 849. 

( q ) Manley & Sons, Ltd. 
Berkett , supra. 

(r) Grice v. Kendrick (1870) L.l 
5 Q. B. 340. Needless to say, t] 
auctioneer may, by assentin 
either expressly or impliedly. 


such an agreement, waive his own 
rights. Perhaps this is the explana- 
tion of the cases of Coppin v. Walker 
and Coppin v. Craig, supra , note (m), 
but this cannot be said with any 
certainty. Also, if the owner 
is suing, any set-off or special 
arrangement between him and the 
buyer may be pleaded against him ; 
Bartlett v. Purnell (1836) 4 Ad. & E. 
792, 43 R. R. 484. 

(5) Anderson v. Croall d: Sons , Ltd. 
(1904) 6 F. 153 (Court of Session) 
in which case the auctioneer pur- 
ported to sell goods which the owner 
had not authorized him to sell ; 
Benton v. Campbell Parker d: Co., 
infra, next note. 
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s. 64 title (t), and probably, even apart from express agreement, he 

undertakes to give the purchaser possession of the goods on 
payment of the price into his hands and that such possession 
shall not be disturbed by his principal or himself (u). Perhaps 
also, if he has not disclosed his principal and the sale is not 
announced as being subject to a reserved price, he warrants 
that he has authority to sell without reserve. This, however, is 
by no means free from doubt (v). It has also been said that 
the auctioneer has ostensible authority to sell without reserve, 
and if after a bid is accepted the seller sets up a restriction 
of the auctioneer’s authority which was not disclosed at the 
time, the buyer’s remedy is not against the auctioneer for 
breach of warranty of authority, but against the seller on 
the contract of sale (w), but this proposition has been 
questioned by the Court of Appeal (x). 

He may therefore be liable to the buyer if he fails to 
deliver or put the buyer in possession of the goods (y), but 
if he does so he has completed his contract ; and it would 
seem that he does not warrant his principal’s title to the 
goods (2). 

If, however, before the price is paid, the true owner of 
the goods claims them from the buyer, the auctioneer cannot 
recover the price, even if the buyer has taken the goods away 
under an express promise to pay for them (a), and presumably 
if the price, or any part of it, has been paid to the auctioneer 
and the money still remains in his hands, the buyer may 
recover it from him in an action for money had and received. 


( t ) Benton v. Campbell Parker dc 
Co. (1925) 2 K. B. 410, 415. 

( u ) lb., 416. 

( v ) Warlow v. Harrison (1859) 

1 E. & E. 295, 309. But see the 
comments on this case in 
31ainpricev. Westley (1865) 6 B. & S. 
420, 141 R. R. 452; cf. Pollock 
and Mulla, p. 56. 

( w ) Rainbow v. Howkins (1904) 

2 K. B. 322. In that case the 
claim against the auctioneer for 
damages for failure to deliver failed 
owing to their being no note or 
memorandum in writing of the 
agreement, a defence which would 
not prevail in India. The question 


of breach of warranty therefore is 
of less importance in India than in 
England. 

( x ) McManus v. Fortescue (1907) 
2 K. B. 1, C. A. 

(y) Frankly n v. Lamond (1847) 
4 C. B. 637 ; Woolfe v. Home 
(1877) 2 Q. B. D. 355 ; Rainbow v. 
Howkins , supra. 

( 2 ) Wood v. Baxter (1883) 49 
L. T. 45; Salter v. Woollams 
( 1841) 2 Man. & G. 650, 58 R. R. 513 ; 
Payne v. Elsden (1900) 17 T. 
L. R. 161 ; Benton v. Campbell 
Parker dc Co. (1925) 2 K. B. 410. 

(a) Dickenson v. Navi (1833) 

4 B. & Ad. 638, 72 R. R 671. 
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If the buyer avoids a sale by reason of any contravention 
of the provisions of sub-sections (3) and (4), he may resist an 
action for the price by the auctioneer, and also recover the 
deposit from him, and, if the auctioneer has been a party 
to the fraud, with interest (6). 


The auctioneer’s rights and liabilities in rela- 
tion to third parties.— The auctioneer by virtue of his 
lien and special property in the goods may maintain trespass 
or trover against a person who wrongfully interferes with 
them (c). Conversely if he sells goods which in fact belong 
to a third person without that person’s authority he may be 
guilty of conversion, and is so guilty if he delivers the goods 
with intent to pass the property in them to the buyer (rf). 
He will, however, be entitled to an indemnity from the person 
who employed him to sell the goods under the provisions of 
section 223 of the Indian Contract Act (e). It appears, however, 
that if the autioneer does no more than arrange the price, 
and never actually interferes with the goods, or merely 
delivers them in pursuance of a contract actually made 
between the seller and the buyer, he is not guilty of 
conversion (/). 


65 . Chapter VII of the Indian Contract Act, 
Repeal. 1872, is hereby repealed. 


Principles of construction.— The English Act, on 
which this Act is based, was a codifying act, and the rules 
for construing such an Act have been thus stated by Lord 
Herschell ( g ). “ The proper course is in the first instance to 

examine the lauguage of the statute and to ask what is its 
natural meaning, uninfluenced by any considerations derived 
from the previous state of the law, and not to start with enquir- 
ing how the law previously stood, and then, assuming that it 
was probably intended to leave it unaltered, to see if the 


(6) Thornett v. Haines (1846) 15 
M. & W. 367, 71 R.R. 714; Heatleu 
Newton (1881) 19 Ch. Div. 326, 
C.A. 

(c) Williams v. Millington (1788) 
1 Hy. 31. 81, 85, 2 R.R. 724. 

(d) Consolidated Co. v. Curtis 
(1892) 1 Q. B. 495, reviewing the 


authorities. 

(e) Pollock and Mulla, pp. 625-6. 
(/) National Mercantile Bank v. 
RymiU (1881) 44 L. T. 767, C.A. ; 
Cochrane v. Rymill (1879) 40 L. T. 
744, 746, C.A. 

(g) Bank of England v. Vagliano 
Brothers (1891) A. C. 107, 144-145. 


Ss. 

64, 65 
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words of the enactment will bear an interpretation in con- 
formity with this view I am of course far from asserting 

that resort may never be had to the previous state of the 
law for the purpose of aiding in the construction of the provi- 
sions of the code. If, for example, a provision be of doubtful 
import, such resort would be perfectly legitimate. Or, again 
if in a code of the law of negotiable instruments words be 
found which have previously acquired a technical meaning, 
or been used in a sense other than their ordinary one, in 
relation to such instruments, the same interpretation might 
well be put upon them in the code. I give these as examples 
merely ; they, of course, do not exhaust the category. What, 
however, I am venturing to insist upon is that the first step 
taken should be to interpret the language of the statute, 
and that an appeal to earlier decisions can only be justified 
on some special ground. ,, 

The Act, however, is expressed to be one “to define 
and amend ” the law relating to the sale of goods, and the 
provisions of section 3 indicate that it does not do so 
exhaustively, and it repeals the statutory provisions which 
hitherto have governed the law with which it deals. 


As to repealed provisions, it has been said that it is 
hazardous to refer to such as have been absolutely repealed 
to ascertain what the Legislature meant to enact in their 
room and stead, and if the words of the new statute are 
capable of being interpreted without such foreign aid, it is 
not proper to examine the enactments of statutes no longer 
existing for the purpose of imposing upon those words a 
meaning which, taken by themselves, they do not bear (h). 
And a decision of a Court under an earlier statute does not 
bind a Court when construing a later statute (i). 


But the provisions of the repealed chapter and the 
construction which they have authoritatively received may 
be taken into account for certain purposes. If, for instance, 


(/<) Bradlaugh v. Clarke (1883) 
8 App. Cas. 354, 380, per Lord 
Watson. 

(i) Ex parte Blaiberg , In re 
Toomer (1883) 23 Ch. D. 254, 258, 
per Jessel, M.R. “ I think the 


proper course is to read the section 
of the Act and to ascertain its 
meaning, and not to trouble our- 
selves about decisions upon the 
former Act.” 
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words have received authoritative interpretation and are 
repeated without alteration, it may be presumed that the 
Legislature has adopted that interpretation (j); for speaking 
generally, it may be taken that the Legislature uses the same 
language in the same sense when dealing at different times 
with the same subject. A change of language, therefore, 
is some indication of a change of intention, but this is by 
no means a necessary conclusion ( Jc ). Where, however, 
a limited interpretation has been placed upon the repealed 
provision, and the words have been enlarged, it is a legiti- 
mate inference that the enlargement was intended by the 
Legislature ( l ) ; conversely where the words of the repealing 
Act appear to be narrower than those of the repealed Act, 
the change may be presumed to be intentional. 

Such matters, however, are but elements to be taken 
into consideration : for in the end the words of the existing 
Act alone have to be dealt with. In this instance this is 
emphasized by the fact that no illustrations are given to the 
different sections. 


66. (1) Nothing in this Act or in any repeal 

Savings. effected thereby shall affect or be 

deemed to affect — 


(a) any right, title, interest, obligation or 
liability already acquired, accrued or in- 
curred before the commencement of this 
Act, or 


(b) any legal proceedings or remedy in res- 
pect of any such right, title, interest, 
obligation or liability, or 

(c) anything done or suffered before the com- 
mencement of this Act, or 


(d) any enactment relating to the sale of 
goods which is not expressly repealed by 
this Act, or 


O') Mansell v. The Queen (1857) 
8 E. & B. 54, 73. 

{jc) See Holliday db Greenwood, 
Ttd. v. District Surveyors Associa- 


tion (1914) 2 K. is. 803, S14, 815. 

( l ) Hurlbatt v. Barnett ds Co. 
(1893) 1 Q. B. 77, 78, 79, C. A., per 
Lord Esher, M.R. 


Ss. 

65, 66 
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(e) any rule of law not inconsistent with this 
Act. 

(2) The rules of insolvency relating to con- 
tracts for the sale of goods shall continue to apply 

thereto, notwithstanding anything contained in this 
Act. 

(3) The provisions of this Act relating to con- 
tracts of sale do not apply to any transaction in 
the form of a contract of sale which is intended to 
operate by way of mortgage, pledge, charge or other 
security. 

Sub-section 1.— Paragraphs (a) to (c) of this sub-section 
merely indicate that the Act is not retrospective : and 
even without such express provisions, an Act is not construed 
as retrospective unless a retrospective effect is clearly intended. 
It is a fundamental rule of English law that no statute shall 
be construed so as to have retrospective operation, unless 
its language is such as plainly to require such a 
construction (m). 

Paragraph (d) saves the provisions of such enactments 
as the Indian Merchant Shipping Act, 1923, and the Code 
of Civil Procedure, 1908, which contain special provisions 
relating to the sale of goods. 

Paragraph (e) really provides for the contingency of 
lacunce in the Act. 

Sub-section 2.— The Acts now in force in British India 
relating to Insolvency are The Presidency Towns Insolvency 
Act (III of 1909) ; The Provincial Insolvency Act (V of 
1920) ; The Companies Act, Part V : and see also Order 
22, r. 8, of the Code of Civil Procedure, 1908. 

Sub-section 3.— Mortgages, pledges, charges, etc., are 
dealt with by the Transfer of Property Act and 
sections 172-179 of the Indian Contract Act. 


( m ) Lauri v. Renad (1892) 3 Ch. 402, 421, C. A. 
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REPORT OF THE SPECIAL COMMITTEE. 


His Excellency the Governor-General in Council. 


(1) 

( 2 ) 

(3) 


In accordance with the Legislative Department Resolution, No. 
47-I/29-C. & G., dated the 28th March, 1929 (Appendix A), we, the mem- 
bers of the Committee appointed by the Government of India to examine 

the provisions of the Indian Sale of Goods Bill, have the honour to submit 
the following report : — 

1. The constitution of the Committee was as follows : — 

Chairman. 

The Honourable Sir Brojendra Lai Mitter, Kt., Bar-at-Law, Law 
Member of the Council of the Governor-General. 

Members. 

M Bombay MUlIa ’ C ' LE ’’ MA ‘» LL - B -» Officiating Advocate-Genera], 

Mr. M. R. Jayakar, m.a., ll.b., Bar-at-Law, m.l.a. 

Mr. Alladi Krishnaswamy Ayyar, Advocate-General, Madras. 

thp ^ W ' T ‘ ?** , W / ight ’ C * I E > I C S -’ Joint Secretary and Draftsman to 

of the ^ UglSlatlVB D^P^ment, attended the meetings 

of he Committee and Mr. J. R. Dhurandhar, ll.b.. Assistant Secretary 

tVdnZ™ ° f Bombay ’ u ' gal Department - acted “ Secretar y to 

its first at sim,a ° n the 2 ° th a phi >929. when 

9th May 192^ TJ a ° d c ° ntinued its deliberations daily until the 
of OonrU fk A Bl t0 amend and define th e law relating to the Sale 
ments which h J Set ‘ ing forth the masons for the proposed amend- 
ot the’ Governmcnttflnd- in the ^ gislati ™ Department 

of our discussions. ’ WaS P bef ° re U8 ’ a “ d formed the basis 

of whicL Bef °f e tIle paS8ing of the Indian Contract Act, 1872 Chanter VII 

lawo^MsthTecfw^ T*? ‘ ° ^ ° f g °° da «* -ovabC 2 

but was also oitside thll T 7 t “°? umform throughout British India 
Courts, extremely unrerts' tS .° f the original jurisdiction of the High 

Presidency -towns the rulesVfV 8 ar ’ tdlCatlon ' Within the limits of the 

Of Frauds werc looli^ L . g u * aW ’ including those in the Statute 
the Statute d ?° ,U8Sd 14 was doubtful whether 

Commissioners in theirT*™*!^ ^ able and ’ as observ ed by the Indian Law 

without the guidance of anv” the Judge was to a great extent 

23 g ‘ danCe °‘ any P° s,tl ™ '» beyond the rule that his decision 
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should be such as he deemed to be in accordance with “justice, equity 
and good conscience.” To remedy this unsatisfactory state of affairs, 
the Indian Law Commissioners framed, in their second Report, dated 
the 28th July, 1866, a set of rules relating to the general law of contracts 
including therein provisions relating to the sale of movables. The draft 
of the Law Commissioners underwent several changes at the hands of the 
then Law Members, Sir Henry Maine and Sir James Stephen, and also 
in the Select Committee of the Indian Legislature. But, as stated by Sir 
James Stephen himself while presenting the Report of the Select Committee 
on the Indian Contract Bill, the chapter on the sale of goods, except in 
regard to the rule as to market overt, represented generally the English 
law on the subject as it then stood. 

4 . The rules of English law relating to the sale of goods had grown 
up mainly out of judicial decisions. Along with the general law of con- 
tract, they were the product of many generations and were adapted to the 
circumstances and exigencies of the times and the dealings of the people. 
They were, however, largely dominated by the provisions of the Statute 
of Frauds which was passed in the reign of Charles the Second. The Law 
Commissioners, as well as those who were ultimately responsible for framing 
the Indian Contract Act, at once realised that the provisions of the Statute 
of Frauds, although followed in the Presidency-towns, were not suitable 
to the conditions prevailing in this country, and that “ any law relating 
to this important subject must at any rate be free from the inexpressible 
confusion and intricacy which is thrown over every part of that Statute 
in consequence of its vague language.” 

5. In 1870, various branches of law were being codified in British 
India. The main object in view was, in the words of Sir James Stephen, 

“ that of providing a body of law to the Government of the country so 
expressed that it might be readily understood both by English and Native 
Government servants without extrinsic help from the English law libraries.” 
What was urgently needed was a guide for the judge or magistrate who 
had but little legal training, derived little or no assistance from the Bar 
and worked at a distance from any law library. 

6. Whatever merit the simple and elementary rules embodied in the 
Indian Contraot Act may have had, and however sufficient and suitable 
they may have been for the needs which they were intended to meet in 
1872, the passage of time has revealed defects the removal of which has 
become necessary in order to keep the law abreast of the developments 
of modern business relations. The law relating to the sale of goods apper- 
tains mainly to mercantile transactions. There can be no doubt that during 
the last half-oontury conditions in this country relating to trade and busi- 
ness have undergone material changes. Methods of business have largely 
altered and new relations have arisen between man and man. In dealing 
with these relations, it has been necessary to give recognition to new prin- 
ciples, and the Indian Courts have found that a law enacted more than 
fifty years ago is entirely inadequate to enable them to deal with these 
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new relations or give effect to the new principles. The result has been 
that on various occasions the Courts have had to hold that Chapter VII 
of the Indian Contract Act is not exhaustive, and to import therein 
analogies from the decisions of the English Courts. 

7. The English law relating to the sale of goods which was admittedly 
the basis of Chapter VII of the Indian Contract Act has itself since 1872 
undergone drastic changes, and was finally codified in 1893 by the present 
Sale of Goods Act (56 & 57 Viet., c. 71), which discards many of the old 
common law rules upon which Chapter VII of the Indian Act was based, 
in favour of provisions more suited to modern conditions or more convenient 
in actual practice. 

8. By tho Bill referred for our consideration, the law relating parti- 
cularly to tho sale of goods is embodied in a separate enactment, although 
many of tho general principles contained in the Indian Contract Act will 
continue to be applicable thereto. When Sir James Stephen moved the 
Indian Contract Bill, he admitted that it was not, and could not pretend 
to be, a complete code upon the branch of law to which it related. He, 
however, expressed a hope that in later years it would be easy to enact 
supplementary chapters relating to the several branches of the law of 
contract which the Bill did not touch. This hope has never been fulfilled. 
In later years it was found more convenient to have separate enactments 
for the several branches of the law of contract, e.g., the Transfer of Property 
Act, the Negotiable Instruments Act, and the Merchant Shipping Act. 
In our opinion, in view of tho complexity of modern conditions, the time 
has now come when this process should be accelerated by embodying the 
different branches of law relating to contract in separate self-contained 
enactments ; and we hope that the Bill which we attach to our Report 
may be passed into law at an early date and may be but the first of the 
series required to complete the task which we have outlined above. 

9. The Bill referred to us was mainly based on tho English Sale of 
Goods Act, 1893. This Act has stood the test of nearly thirty-five years 
of practical application, and in tho words of Lord Parker in Re Parchira 
(1918) A. C. 157 at pages 160-161, “ is a very successful and correct codifi- 
cation of this branch of the mercantile law.” As is shown in Appendix 
B (a) to our Report, most of the Colonies and Overseas Dominions have 
adopted and re-enacted the Act with only such variations as have been 
found necessary to adapt its provisions to local circumstances. It is also 
remarkable that tho Uniform Sales Act, passed in 1906 in the United 
States of America and adopted in twenty out of fifty-three States and 
territories, is based very largely on the English Act. These facts 

constitute striking evidence of the completeness and the universal 
suitability of its provisions. 

10. In mercantile transactions a conflict of laws should, as far as 
possible, be avoided. Uniformity of law in various countries, particularly 
in those which have business or trade dealings with one another, is highly 
convenient and desirable. We, therefore, approve of the proposal to 

(a) This Appendix Is not reproduced in this work. 
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adopt the provisions of the English Sale of Goods Act so far as they are 
suitable to Indian conditions as the basis for the present Bill, and thus 
to make the Indian Law relating to the sale of goods as nearly as possible 
uniform with the law in force in other parts of the British Empire. 

11 . The provisions of the English Act are far more elaborate and 
comprehensive than those of Chapter VII of the Indian Contract Act, 
and in their arrangement the English Act is more logical and methodical. 
As we have already observed, it has revised and brought up to date the 
rules of the English Common Law. Moreover, the adoption of the English 
Act as the basis of the present Bill will enable Indian Courts to interpret 
its provisions in the light of the decisions of the English Courts. 

12 . In adopting the provisions of the English Act we have not been 
unmindful of the needs and exigencies of this country. Wherever it has 
been found that a rule obtaining in England, such as that relating to market 
overt, is not suitable to Indian conditions, the rule has been rejected. We 
have, moreover, carefully scrutinised the provisions of the English Act 
in the light of the decisions of English Courts since 1893, and where those 
decisions have shown the provisions of the English Act to be defective or 
ambiguous, we have attempted to improve upon them. We have also 
retained several of the provisions of the Indian Contract Act which we 
consider necessary or useful to meet special conditions existing in India. 
The Bill as revised by us on the above lines is attached to our Report as 
Appendix C (6). 

13 . A detailed explanation of the various clauses of the Bill is set 
out in our notes in Appendix D (c). But we think it desirable to draw 
attention to the following few points of importance : 

(a) The present Bill embodies the principle that the question whether 
a contract for the sale of goods does or does not pass the 
property in the goods from the buyer to the seller must in all 
cases be determined by the intention of the parties to the 
contract. The provisions of Chapter VII of the Indian Contract 
Act are vague and conflicting on this point. The Bill codifies 
the rules by which that intention may be ascertained, but the 
operation of these rules will be displaced by any terms of 
the contract defining the intention or by any attendant 
circumstances, including the conduct of the parties, rendering 
it ascertainable. In following this principle, we have borne in 
mind that in mercantile matters the certainty of the rule is 
often of more importance than the substance. If the parties 
know beforehand what their legal position is, they can provide 
for their particular wants by express stipulations. Sale, after 
all, is a consensual contract, and the Bill does not prevent the 
parties from making any bargain they please. Its object is to 
lay down clear rules for the cases where the parties have either 
framed no intention or failed to express it. 

{b) T ^o A E^S diX 18 DOt re P roduced ™ I ( c > This Appendix is not reproduced in 
tms worn. j this work. 
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(6) The distinction between a sale and an agreement to sell, which 

was not clear in Chapter VII of the Indian Contract Act, has 
been clearly brought out. This distinction is very necessary to 
determine the rights and liabilities of the parties to the contract. 

(c) It is made clear that a contract of sale can be made by mere 

offer and acceptance. Neither payment nor delivery is 
necessary for the purpose. 

( d ) Before 1893 the law in England relating to warranties and 

conditions was in a very confused state. In the Indian 
Contract Act the word “ warranty ” has been used in a very 
vague sense. In some provisions it denotes a condition which 
would enable a party aggrieved by its breach to repudiate the 
contract, while in others it enables him to claim damages only. 
In the Bill this ambiguity has been removed. 

(e) There is much conflict of decisions in India regarding the meaning 

of section 108 of the Indian Contract Act which relates to sales 
by ostensible owners. This is to a certain extent due to the 
obscure phraseology of the section itself. We have tried to 
remove this obscurity in clauses 27 to 30 of the Bill to simplify 
the law on the subject. 

(/) W e have elaborated the rules relating to delivery to carriers, 
stoppage in transit and auction sales. 

(7) Wo have anxiously considered the question of the retention of the 

Illustrations appearing in Chapter VII of the Indian Contract 
Act and of the insertion of Illustrations to new provisions. Our 
decision is that the better policy is to forego all Illustrations, 
leaving the Courts to construe the sections as they stand. 

14 . In conclusion, we desire to place on record our high sense of 
obligation to Mr. W. T. M. Wright and Mr. J. R. Dhurandhar, who attended 
the meetings of the Committee and took part in its deliberations. Mr. 
Wright rendered us great assistance in drafting the clauses of the Bill and 
in preparing this Report. Mr. Dhurandhar who acted as Secretary brought 
to bear upon the work great industry in collecting references and otherwise 
assisting us in the preparation of our notes. 


Simla : 

20 th June 1929. 
Bombay : 

IRA June 1929. 
Bombay : 

17/A June 1929. 
OoTACAMUND : 


B. L. MITTER. 

D. F. MULLA. 

M. R. JAYAKAR. 


IRA June 1929. 


A. KRISHNASWAMI AIYAR. 
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APPENDIX II. 


REPORT OF THE SELECT COMMITTEE 

TO 

THE LEGISLATIVE ASSEMBLY. 


We, the undersigned members of the Select Committee to which the 
Bill to define and amend the law relating to the sale of goods, was referred, 

Papers I to VII have considered the Bill and the papers noted 

in the margin and have the honour to submit 
this our report, with the Bill as amended by us annexed hereto. 


The history of this Bill is as follows. In 1926-27 an exhaustive exa- 
mination of the case law bearing on certain portions of the Indian Contract 
Act, 1872, including Chapter VII, which embodies the law relating to sale 
of goods, was made in the Legislative Department under the supervision 
of the late Mr. S. R. Das, then Law Member of the Executive Council of 
the Governor-General. In 1928 the results of that examination were con- 
sidered by Mr. D. F. Mulla (now Sir Dinshah Mulla), at that time holding the 
office of the Law Member, and a draft Bill was prepared on the lines of the 
English Sale of Goods Act, 1893 (56 and 57 Vic., c. 71), embodying the 
provisions of law relating to sale of goods in a separate enactment. In 
order to ensure general approval for a measure of such a highly technical 
character, the Government of India in 1929 appointed a Committee con- 
sisting of the Honourable the Law Member, Sir Dinshah Mulla, Mr. A. 
Krishnaswami Ayyar, the Advocate General of Madras, and Mr. M. R. 
Jayakar, Barrister-at-Law, m.l.a., to consider generally the question of 
amending the law relating to sale of goods contained in Chapter VII of the 
Indian Contract Act, 1872, and in particular to examine the draft Bill. 
This Committee agreed to the proposal that the law relating to the sale of 
goods should be embodied in a separate enactment, and considered the 
draft Bill referred to them, in which they made certain additions and 
alterations. The Bill as settled by the Committee was circulated for 
opinion by executive order, and was introduced in the Legislative Assembly 
in September 1929. The reasons for the various clauses of the Bill are 
fully set out in the Report of the Committee which was appended as a 
Statement of Objects and Reasons thereto. The opinions received show 
that the Bill has met with almost unanimous approval in legal and 
commercial circles. The object, therefore, for which the Committee was 
appointed has been amply justified. 


After considering the opinions received, we find ourselves in agreement 
with almost all the provisions contained in the Bill. We entirely approve 
of the scheme followed in the Bill in adopting as far as possible the provisions 
of the English Sale of Goods Act, 1893, in arrangement as well as wording. 
As pointed out in paragraph 9 of the Committee’s Report referred to above, 
that Act has met with uniform approval and has stood the test for more 
than a third of a century. It has been adopted in most of the Overseas 



REPORT OF THE SELECT COMMITTEE. 


359 


Dominions and Colonies and also in the United States of America. We 
feel that in commercial transactions there ought to be as far as possible 
uniformity of law in countries which have dealings with one another. 

In the following notes we deal only with those provisions of the Bill 
which we consider require amendment, and with the more important 
suggestions received which we have been unable to accept. 

Clause 1. — We propose that the Act should come into force on the 
first day of July, 1930. 

Clause 2. — We have omitted the definitions in sub-clauses (1), (3) 
and (14) as not being necessary, and we have added a definition of “ mer- 
cantile agent ” in view of the use of that expression in clauses 27 and 30 
as amended by us. The definition is taken from section 1 of the English 
Factors Act, 1889. 

In sub-clause (9) (now sub-clause 7), in the definition of “ goods,” 
we have substituted “ stock and shares ” for the words “ stock and share 
certificates ” for greater accuracy. 

A suggestion has been made that a mate’s receipt should be included 
in the definition of “ document of title to goods.” We considered the 
suggestion and have come to the conclusion that notwithstanding the 
irregular practice in Calcutta of treating a mate’s receipt on the same 
footing as a bill of lading, a mate’s receipt cannot be treated as a document 
of title. A mate’s receipt is a mere acknowledgment of the receipt of 
goods on behalf of the ship. The person in possession of the mate’s receipt 
is as a general rule entitled to a bill of lading, which is the document of 
title to the goods. The High Court of Calcutta has taken the same view 
and we are not aware of any judicial decision which regards a mate’s receipt 
as a document of title. In England it has been held that mere endorsement 
or transfer of a mate’s receipt without notice to the ship-owner or his agent 
does not pass the property in the goods, and a custom to that effect is bad. 
(See Scrutton on Charter Parties, page 169.) If a mate’s receipt were 
treated as a document of title, then on the issue of a bill of lading without 
the mate’s receipt having been surrendered, there will be two documents 
of title in existence relating to the same goods. This would be highly 
undesirable from a business point of view. 

Clause 5. — In sub-clause (1) we have provided for ‘part payment 
and ‘ part delivery ’ in pursuance of suggestions made. 

Clauses 8 and 10. — For the words “ agreement becomes void ” which 
occur in both clauses, we have substituted the words “ agreement is avoid- 
ed. In our opinion the latter expression, which occurs in the corres- 
ponding sections of the English Act, conveys the intention more clearly. 

Clause 12. In sub-clause (3) we have added the words “ and treat 
the contract as repudiated,” as their omission was unintentional. The 
clause now adheres closely to the definition of the word “ warranty ” in 
section 62 of the English Act. 
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f ~ ,S SUggCSted that a railwa y receipt should be placed 
on the same foot.ng as a bill of lading in sub-clauses (2) and (3). In our 

opinion this suggestion is ill-conceived. Sub-clause (2) is really a prelude 

to sub-clause (.3) and both of them refer to carriage by sea. A reference 

to a ra. way receipt in either of them would be inappropriate. In our 

opinion the case of transmission by rail is covered by sub-clause (1) 


Clauses 27 and 29—Clause 27 deals with the sale of goods by a person 

who is not the owner thereof. Clause 29 deals with the sale of goods by a 

person who has obtained possession thereof under a voidable contract. 

The suggestions received on these two subjects may be divided into three 
classes. 


. The EngIish Iaw relating to sale in market overt should bo intro- 

duced in British India, “ as it will relieve merchants of their anxiety when 
dealing with goods, especially in case of jewellery, ornaments, etc.” 

(2) The words at the end of clause 29 relating to offences should be 
deleted. 


(3) A sale in a shop during business hours by the shop-keeper or his 
servant should pass a valid title to a bona fide purchaser for value. 

First, as to sales in market overt, the English law is thus stated in 
Benjamin on Sale (6th ed., pp. 17 et seq.) 

“ An important exception to the rule that a man cannot make a valid 
sale of goods that do not belong to him, is presented in the case 
of sales made in market overt. Section 22 of the Sale of Goods 
Act, 1893, provides that ‘ where goods are sold in market overt, 
according to the usage of the market, the buyer acquires a good 
title to the goods, provided he buys thorn in good faith and with- 
out notice of any defect or want of title on the part of the seller.’ 
Market overt in the country is held by charter or prescription 
on special days ; but in the City of London every day except 
Sunday is a market-day. In the country the only place that is 
market overt is the particular spot of ground set apart by custom 
for the sale of particular goods, and this does not include shops 
but in the City of London every shop in which goods are exposed 
publicly for sale is market overt for such goods as the owner 
openly professes to trade in. Market overt is ‘ an open, public 
and legally constituted market.’ The shop in London must be 
one in which goods are openly sold ; that is, sold in the presence 
and sight of any one entering the shop.” 

In London this custom is confined to shops in the City ; it does not 
extend to the whole of the metropolitan area. It does not protect a sale 
in a shop outside the City bounds, e.g. f in Regent Street ; nor a sale in a 
place within the City bounds which is not a shop, e.g. t a public auction 
room. [See Clayton vs. Le Roy (1911) 2 K. B. 1031.] 
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If the rule as to sales in market overt is to be introduced in British 
India, the first question that arises is as to the places to which it should be 
applied. This is a difficult question. Oatside the City of London a market 
may become a market overt either by grant or prescription, but the custom 
does not apply to a market established by a local Act. It is also doubtful 
whether the user, though for twenty years, of a market de facto is sufficient 
to establish a legal market so as to make sales therein sales in market overt. 
Such being the intricacies of the English law, we do not think it would be 
safe to introduce the rule as to sales in market overt throughout the length 
and breadth of British India. 

The second suggestion is that the words at the end of clause 29, relating 
to offences, should be deleted. The present law on the subject is contained 
in Exception 3 of section 108 of the Indian Contract Act, 1872, which is 
as follows : — 

“ When a person has obtained possession of goods under a contract 
voidable at the option of the other party thereto, the ownership 
of the goods is transferred to a third person who, before the con- 
tract is rescinded, buys them in good faith of the person in pos- 
session ; unless the circumstances which render the contract 
voidable amounted to an offence committed by the person in 
possession or those whom he represents.” 

The above Exception presupposes a contract, and does not apply 

unless there is a contract. Where goods are obtained by theft, there is no 

contract, and the Exception does not appty. The thief has no title and can 
give none. 


Where goods have been obtained by fraud, the person who has obtained 
them may either have no title at all, or a voidable title, according to the 
nature of the transaction. If the nature of the fraud be such that there 
never was a contract between the parties (as, for instance, if A obtains 
goods from B by falsely pretending to be Z’s agent, though buying on his 
own account) then the person who so obtains the goods has no title, and 
can give none. In this case also there is no contract between A and B. 
But if A buys goods from B and the price is paid partly in cash and partly 
by giving a bill purporting to be accepted by X, and A then sells the goods 
to C, and it turns out that X was a fictitious person, and that B was defraud- 
ed there is a contract which B may affirm or rescind at his option. In 
other words, to use the language of Exception 3, there is “ a contract 
voidable at the option of the other party thereto.” But the contract was 
procured by A by cheating B, and cheating is an offence under section 415 
o the Indian Penal Code. The contract having been procured by an 
offence the property in the goods does not, under the existing Indian law 
pass to A, though it does under the English law. This is indeed a hard 
case, and it is proposed to amend section 108 by eliminating the words at 
e end beginning with “ unless the circumstances,” etc. At the same 
time to make it quite clear to what cases clause 29 applies, we have in that 
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t' IS :;rr ]y referred t0 se0tions 19 and 19A of the Contract 

Act, 1872. A contract under these sections is voidable on the vround of 

misrepresentation, fraud, coercion or undue influence. 


, ft T ? e dr . C ° ndltl0n necessar y for the application of clause 29 as now 
drafted is that there must be a contract. It is clear that there can be no 

contract where goods have been obtained by theft, as defined in section 

A Pena * C ° de ’ ° r by extorti °n, as defined in section 383 

o that Code. Clause 29 as drafted by us will not apply to this class of 

cases. The principal change made by clause 29 in the existing law is that 

a person buying in good faith from a person who has obtained possession 

o goods under a voidable contract, acquires a good title to the goods, even 

if the contract was induced by fraud amounting to cheating. 


A similar clause in respect of pledges has been inserted in the Indian 
Contract (Amendment) Bill. That clause will be section 178 A of the 
Indian Contract Act, 1872. 


The above changes have been suggested in many of the opinions from 
the commercial bodies. 


The third suggestion is that a sale in a shop during business hours 
by the shop-keeper or his servant should pass a valid title to a bona fide 
purchaser for value. This goes far beyond anything known in the English 
law, and even beyond the law as to sales in market overt. It is impossible 
to accede to such a suggestion. 


Clause 30. — We have amended clause 30 by adding, in two places, 
the words “ or by a mercantile agent acting for him.” This has rendered 
it necessary to define the expression “ mercantile agent,” and we have 
defined it accordingly in the definition clause. We have used this term 
also in clause 27 of the Bill and in clause 2 of the Indian Contract (Amend- 
ment) Bill. 

Clause 54. — In this clause we have provided that the re-sale shall 
take place within a reasonable time. 

Clause 60. — There is a suggestion that a provision should be made in 
this clause to the effect that in the case of anticipatory breach, damages 
should be assessed on the basis of the market price on the date of repudia- 
tion. We do not approve of this suggestion ; for if damages are assessed 
on the basis of the market rate on the date of repudiation, a party appre- 
hending heavy loss on the due date, may take advantage of a favourable 
market and repudiate the contract before the due date. This we consider 
unreasonable. In a series of decisions it has been laid down that damages 
in such cases are to be assessed as on the due date. ( Vide I. L. R. 30 Cal. 
477, 36 Cal. 617, 43 Cal. 305.) In our opinion the measure of damages 
must be left to the general provision contained in sections 73 and 74 of the 
Indian Contract Act. 
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2. We have made a few alterations of a purely drafting nature to 
which we have not thought it necessary to refer in detail. 

3. The Bill was published as follows : — 

In English. 


Gazette. Date. 


Gazette of India . . 

• • • • • 

. . 7th September, 1929. 

Fort St. George Gazette . 

• • • • • 

. . 6th August, 1929. 

Bombay Government Gazette . . 

. . 5th September, 1929. 

Calcutta Gazette . . 

• • • • • 

. . 1st August, 1929. 

United Provinces Gazette 

• • • • 

.. 6th July, 1929. 

Punjab Government Gazette 

. . 30th August, 1929. 

Burma Gazette 

• • • • • 

. . 27th July, 1929. 

Central Provinces Gazette 

• • • • 

. . 27th July, 1929. 

Assam Gazette 

• • • • • 

. . 18th September, 1929. 

Bihar and Orissa Gazette 

• • • • 

. . 7th August, 1929. 

Coorg District Gazette 

• • • • • 

. . 2nd September, 1929. 

Sind Official Gazette 

• • • • • 

19th September, 1929. 

North-West Frontier Gazette 

. . 2nd August, 1929. 


In the Vernacular. 

Province. 

Language. 

Date. 

Madras . . 

Tamil 

1st October, 1929. 


Telugu 

1st October, 1929. 


Hindustani 

. . 22nd October, 1929. 


Kanarese . . 

.. 8th October, 1929. 


Malayalam 

1st October, 1929. 

Bombay 

Marathi 

. . 14th November, 1929. 


Gujarathi . . 

. . 14th November, 1929. 


Kanarese . . 

12th December, 1929. 


Urdu 

. . 26th December, 1929. 

Central Provinces 

Marathi 

26th October, 1929. 


Hindi 

. . 2nd November, 1929. 

Sindh 

Sindhi 

. . 24th October, 1929. 


4 . We think that the Bill has not been so altered as to require re- 
publication, and we recommend that it be passed as now amended. 

B. L. MITTER. 

D. F. MULLA. 

M. SHAW NAWAZ. 

ABDUL QADIR SIDDIQI. 


The 18 th January , 1930. 
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Provisions of the English Statutes 
of sale for £ 10 and upwards. 


relating to contracts 


The Statute of Frauds (29 Car. 2, c. 3). 

Sec. 17.— “ And from and after the said four and twentieth 

day of June [1677] no contract for the sale 

of any goods, wares, and merchandises, for 

the price of ten pounds sterling or upwards, 

shall be allowed to be good, except the buyer 

shall accept part of the goods sold, and 

actually receive the same, or give something 

in earnest to bind the bargain, or in part 

payment, or that some note or memorandum 

in writing of the said bargain be made and 

signed by the parties to be charged by such 

contract, or their agents thereunto lawfully 
authorized.” 


The Statute of Frauds Amendment Act, 1828, (9 Geo. 

4, c. 14) commonly called Lord Tenderden’s Act. 

Sec. 7. Be it enacted, That the said enactments (a) 

shall extend to all contracts for the sale of 
goods of the value of ten pounds sterling and 
upwards, notwithstanding the goods may be 
intended to be delivered at some future time, 
or may not at the time of such contract be 
actually made, procured, or provided, or fit 
or ready for delivery, or some act may be 
requisite for the making or completing thereof 
or rendering the same fit for delivery.” 

The Sale of Goods Act, 1893, (56 and 57 Viet. C. 71) (&> 
Sec. 4.— 7 


(1) A contract for the sale of any goods of the value of 
ten pounds or upwards shall not be enforceable 
by action unless the buyer shall accept part of 

U A l he Statute ° f Frauds, (6) This Act repeals the two 
8. 17, and the corresponding Irish previously cited enactments 
provision. 
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the goods so sold, and actually receive the same, 
or give something in earnest to bind the contract, 
or in part payment, or unless some note or 
memorandum in writing of the contract be made 
and signed by the party to be charged or his 
agent in that behalf. 

(2) The provisions of this section apply to every such 

contract, notwithstanding that the goods may be 
intended to be delivered at some future time, 
or may not at the time of such contract be actually 
made, procured, or provided, or fit or ready for 
delivery, or some act may be requisite for the 
making or completing thereof, or rendering the 
same fit for delivery. 

(3) There is an acceptance of goods within the meaning 

of this section when the buyer does any act in 
relation to the goods which recognises a pre- 
existing contract of sale whether there be an 
acceptance in performance of the contract or not. 

(4) The provisions of this section do not applv to 

Scotland. 
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\ 

THE LIABILITY OF THE SELLER IN TORT. 


The Act deals only with the contractual obligations of the 
seller and is not concerned with those duties which, though 
they co-exist with his contractual obligations and in some 
cases may arise solely out of the relationship in fact brought 
about by the contract, arise independently of contract. 
The breach of these duties is a tort and therefore a discussion 
of them properly belongs to a treatise on the law of torts 
and not to a commentary on the Act. In view however of 
the interest of the subject a short discussion of it is added 
in this appendix. 

The buyer is usually content to rely and, if well advised, 
will only rely upon the contractual obligations of the seller. 
It may be, for instance, that the seller has not exercised 
reasonable skill or care to insure that the goods are fit for a 
particular purpose, or has given a fraudulent warranty, but 
the buyer need not rely on and therefore need not take upon 
himself to prove negligence in the first case or fraud in the 
second, for he has a complete cause of action on the contract, 
which it is obviously easier for him to establish than a cause 
of action based on tort (a). Even in the case of the buyer, 
however, it may sometimes be necessary for him to frame 
his action in tort. He may for instance be seeking to recover 
damages for some false representation about the goods which 
for some reason cannot be treated as a warranty or a part of 
the description of the goods, so that he must allege and prove 
fraud ; and there may be other cases in which it may be safer 
for him to rely for his cause of action on the breach of some 
duty arising independently of the contract (b). 


But if a person who is not a party to the contract of sale 
seeks to recover damages against the seller for injuries which 
he may have suffered from some defect in the goods which 
have come into his hands, he must frame his action in tort. 


(a) Contrast the position of 
the husband and wife respectively 
in the case of Lonymeid v. Holliday 
(1851) 6 Ex. 761. 


(6) See for instance Clarke v. 
Army and Navy Co-operative Society 
Limited (1903) 1 K.B. 155, C.A. 
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Whatever uncertainties or doubts may have at one time 
existed or been suggested by some of the earlier cases, it is 
now clear beyond all controversy that a stranger to a contract, 
whether it be a contract of sale or any other contract, cannot 
rely upon any of its terms, whether express or implied, 
fundamental or collateral, as imposing upon either of the 
contracting parties a duty to himself for the breach of which 
he may maintain an action. Every case in which a stranger 
to a contract may appear to be suing for injuries sustained 
by him by reason of a contract being broken “ is a case 
where there has been a wrong done to that person, for which 
he would have had a right of action, though no such contract 
had been made ” (c). 


Such a case may arise where the seller makes a false 
representation about the goods to the buyer which, while 
it amounts to a false warranty for which the buyer might 
have an action on the warranty in contract, may also be 
treated by a third party as a false and fraudulent representa- 
tion and give him a right to sue the seller in an action for 
deceit. Such an action will lie at the suit of the third party 
provided it appear that such false representation is made 
with the intent that it should be acted upon by such third 

person in the manner that occasions the injury or loss 

But to bring it within the principle the injury must be 

the immediate ana not the remote consequence of the re- 
presentation thus made ” (cl). An example of this class of 
case is that of Lang ridge v. Levy (e), where the plaintiff success 
fully sued the defendant for injuries sustained by reason of 
the bursting of a gun which had been sold by the defendant 
to the plaintiff s father with a fraudulent warranty. That 
case has been much discussed and perhaps some of the 
difficulties which it has occasioned are due to the unfortunate 
statement in the authorized report that the motion before 
the Court was for a non-suit (a mistake which does not occur 
in the report in the Law Journal (/), whereas in truth it was a 


(c) Per Parke, B., Longmexd v. 
Holliday (1851) 6 Ex. 701, 767. 

(d) Per Wood, V.-C., Barry y. 

Croskey (1861) 2 J. & H. 117, 118, 
123 ; 134 R.R. 91 ; and see Peek 


v. Gurney (1873) L.R. 6 H.L. 377. 

(c) (1837) 2 M. & W. 519; 
(1838) 4 M. & W. 337, Ex. Ck. 

(/) 6 L. J. Ex. 137. 
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motion in arrest of judgment for). On that motion there was 
no question as to the sufficiency of the evidence, for the 
declaration was assumed to be proved and moreover was 
construed in the manner most favourable to the plaintiff and, 
therefore, the whole question in debate in that case was 
whether the declaration disclosed a cause of action. In 
holding that it did the Court decided three things, the first 
two of which are of general importance, while the third 
relates solely to the actual facts of the case as pleaded, namelv 
(1) that a stranger to a contract cannot rely upon a warranty 
given by the seller to the buyer and consequently the plaintiff 
had no cause of action which depended upon a breach of 
warranty, (2) that a false and fraudulent statement made 
by one person to another intending it to be communicated 
to and acted upon by a third person and in fact communicated 
to and acted upon by that person to his damage gives a 
cause of action to that person against the person guilty of 
making the false and fraudulent statement ; and (3) that the 
declaration could, after verdict, be properly construed as 
averring that the statement made by the defendant to the 
plaintiff’s father about the gun was false and fraudulent, 
was made to the plaintiff’s father with the intention that it 
should be communicated by him to the plaintiff and should be 
acted upon by the plaintiff, and that it was in fact communicat- 
ed to the plaintiff by his father and acted upon by the plaintiff 
to his damage. 

Again a person who deals with things which are in their 
nature dangerous, such as poisons, explosives, corrosive 
liquids or highly inflammable materials, is under a duty to 
see that they do not cause injury, and if by reason of his 
failure to discharge this duty injury is caused he is liable to 
the party injured in tort (h). As long as such things are 
under his control, therefore, he must so keep them that others 


(g) This is clear not only from 
the whole tenor of the argument 
and judgment, and the express 
statement of Parke, B., when 
delivering that judgment, but also 
from the fact (which is quite 
conclusive) that the case was taken 
to the Court of Error, which would 


have been impossible, if the motion 
before the Court of Exchequer 
had been for a non-suit, for in 
those days error only lay for 
defects apparent on the face of 
the record. 

( h ) See Dominion Natural Gas 
Co. v. Collins (1909) A.C. 640, P.C. 
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may not suffer injury by coming into contact with them (i) : 
while if he parts with them, as the sellers does when he delivers 
goods in pursuance of the contract of sale, he must take care 
to see that the person to whom he entrusts them is competent 
and apprised of their dangerous nature. It is obviously 
therefore a breach of duty on his part to hand such things to a 
child of tender years ( j ) or, without warning, to a person 
otherwise competent who is ignorant of the dangerous 
nature of the article, for instance, to hand a case of explo- 
sives to the buyer’s servant w T ho has come to take delivery 
of them, but knows nothing about their nature (&). Still 
more is it a breach of duty on his part if he not only fails to 
disclose the dangerous nature of the goods, but does something 
actively to conceal it, as by carelessly placing bella donna 
instead of extract of dandelion in a bottle and labelling the 
bottle “ extract of dandelion ” ( l ). The reason why the law 
imposes this duty is obvious ; the danger consists, as com- 
mon-sense and common experience alike teach, in its hidden 
nature— a deadly poison may look like a harmless liquid, an 
explosive or highly inflammable substance may not reveal 
its true nature until knocked or dropped or brought near a 
fire. It is therefore quite logical to classify a loaded gun with 
dangerous things, for to outward appearance it is no different 
from an unloaded gun : and for the same reason an article 
though not of a kind that is usually dangerous may have some 
peculiarity or defect which makes it dangerous, and if this 
be the case it is the seller’s duty, if he knows of this peculiarity 
or defect, to give adequate warning of it when he delivers the 
article (m). If as a direct result of the failure of the seller to 
discharge his duty in these respects, either the buyer or some 
third party is injured owing to the dangerous nature of the 
article, the seller will be liable in damages in an action of tort. 


The question of the seller’s liability, when the article 
is so rendered dangerous or noxious by a defect of which the 
seller is not in fact aware, though he might have prevented or 


(*) Heaven v. Pender 
11 Q.B.D. 503,517, C.A. 


(1883) 


* ^X a Dixon v - Bdl ( 1816 ) 5 M. & 

S. 198; 17 R.R. 308. 


(&) Farrant v. 
11 C.B.N.S. 553, 

24 


Barnes (1862) 
132 R.R. 687 ; 


Lyell v. Qanga Dai (1875) 1 All. 60. 

( l ) Thomas v. Vinchester (1853) 
6 N. Y. 397. 

(m) Clarke v. Army de Navy 
Co-operative Society Ltd. (1903) 
1 K.B. 155, C.A. 
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discovered it by the exercise of reasonable care, is more 
difficult and has, without doubt, provoked considerable 
difference of opinion ( n ), and up to quite a recent date it was 
possible with truth to say that “ It has not yet been decided 
by any authority binding on (the Court of Appeal) that a person 
selling an article which he did not know to be dangerous can be 
held liable to a person with whom he has made no contract 
by reason of the fact that reasonable enquiries might have 
enabled him to discover that the article was in fact danger- 
ous ”(o). The point, however, recently came up for decision by 
the House of Lords in the case of Donoghue v. Stevenson (p) 
and the House by a majority upheld the view that in certain 
circumstances the seller, at any rate where he is also the 
manufacturer or producer of the goods, may be liable to a 
third party who is injured by a non-apparent defect in the 
goods which rendered them dangerous or noxious, even though 
the seller was not aware of that defect. 


In that case the plaintiff (to use the English equivalents 
of the Scottish terms “ pursuer ” and “ defender ”) went to a 
restaurant with a friend, who purchased for her from the 
proprietor of the restaurant a bottle of ginger-beer manufactur- 
ed by the defendant. She drank part of it, but when the 
remainder was poured into her glass, the remains of a decom- 
posed snail appeared with the liquid. For the resulting 
discomposure, mental and bodily, she sought to recover 
damages against the manufacturer, alleging that he had been 
guilty of negligence in so carrying on his business as to allow 
bottles of ginger-beer contaminated with snails to leave his 
premises. The defendant formally disputed his liability in 
law, thus raising the issue whether he owed any duty to the 
plaintiff to exercise any care. As already stated, the House 


( n ) Contrast Blacker v. Lake 
and Elliot Ltd. (1912) 106 L.T. 
533, and Bates v. Batey & Co. Ltd. 
(1913) 3 K.B. 351 with Qeorge v. 
Skivington (1869) L. R. 5 Ex. 1 
( “ not a very profitable case,” as 
Sir Frederick Pollock says, “ and 
hardly worth quoting in the future”) 
and White v. Steadman (1913) 3 

K. B. 340 at pp. 348-349. 

(o) Bottomley v. Bannister (1932) 
1 K. B. 458, 480, C.A. Per Greer, 

L. J. 


(p) (1932) A.C. 562. This was 
a Scottish case and in accordance 
with the Scottish custom of naming 
a married woman both by her 
maiden and married surname in 
legal proceedings the full title of 
the case is M' A lister (or Donoghue) 
v. Stevenson, the maiden name being 
first mentioned : but the oorrect 
method of citation is “ Donoghue 
v. Stevenson'* See Law Quarterly 
Review, Vol. XLIX (Jan. 1933) 

pp. 1, 2. 
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of Lords affirmed the existence of such a duty, and sent the 
case for trial to decide the remaining issue whether the defen- 
dant had in fact been guilty of a breach of that duty to take 
reasonable care. The proposition of law actually established 
by that case is that a producer or manufacturer of goods 
which are intended to come into the hands of the consumer 
in the state in which the producer or manufacturer sends 
them out, and to be used immediately by the consumer with- 
out examination by him or anybody else — such as articles of 
food and drink, proprietary medicines, ointment, soap, 
cleaning fluid or powder, and generally those articles of 
common household use, which everyone, including the manu- 
facturer, knows will be used by other persons than the actual 
ultimate purchaser, as members of his family, his servants and 
in some cases his guests (q ) — is under a duty to take reasonable 
care to insure that, when they leave his premises, they are 
free from defects which render them noxious or dangerous, 
and if he fails in this duty the person who is actually injured 
by reason of this defect while using them in the ordinary way 
will have a cause of action against him for breach of this 
duty (r), and this will apply not only to the goods themselves 
but also to the bottles or other containers in which they may 
be placed or packed, even though the manufacturer of the 
goods buys such things from another manufacturer ( s ). But 
though the existence of the duty has thus been affirmed, its 
precise extent will require further elucidation. What 
classes of goods, for instance, will it embrace ? Will it apply 
to a motor-car which leaves the manufacturer’s premises with 
a hidden defect in an axle, with the result that when used it 
overturns (£) ? Will everyone in the motor-car at the time 
of the accident have a right of action against the manufacturer? 
and will the latter’s liability extend to any person using the 

[<]) (19.42) A.C., p. 583. 351, therefore, is overruled. Cf. 

( r ) Sir Frederick Pollock points Meddling v. Marsh (1920) 1 K.B. 
out that the case is closely analogous 668 anci Morellx v. Fich dc Gibbons 
to that of a public nuisance causing (1928) 2 K.B. 636 for the analogous 
a particular injury to an individual. ru ^ e * n cases of contractual liability. 
See Law Quarterly Review, Vol. 49 (t) The New York Court of 

(Jan. 1933), pp. 22, 23. Cf. the Appeals appears to have answered 
judgment of Parke B. in Longmeid this question in the affirmative, 
v. Holliday (1851) 6 Ex. 761, 767. though not unanimously: Mac- 

(«) (1932) A.C., p. 595. Bates Pherson v. Buick Motor Co. (1916) 
v. Batey dc Co. Ltd. (1913) 3 K.B. 217 N.Y. 382. 
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highway who may be injured by such an accident ? Is the 

manufacturer or producer of the goods alone liable, or does 

the liability extend to the seller who is not the manufacturer or 

producer of the goods, for instance, the dealer to whom the 

manufacturer sold the motor-car and from whom the purchaser 

bought it, if it can be shown that the dealer could have 

discovered the defect if he had taken the precaution to test 

the car ? Again can both the manufacturer or producer and 

the seller, who is only the dealer, be liable, or does the 

liability of the one necessarily negative the liability of the 
other ? J 


These and cognate questions will no doubt come before 
the Courts for decision in the not remote future, for it may be 
taken for certain that Donogliue v. Stevenson will be much 
relied upon and frequently cited in the next few years (u) — 
it has indeed been cited already, only to be distinguished (v). 
It is idle to speculate what the decisions may be and how 
finally the extent of the duty and liability will be defined 
and limited. It is well however to bear two things in mind : 
the first, that the question whether there is a duty in any 
particular circumstances and how far it goes are questions 
of law and not questions of fact (w) ; the second that a case 
is only an authority for what it actually decides and cannot 
be quoted for a proposition that may seem to follow logically 
from it (x). Finally let it be remembered that the cases here 
discussed have nothing to do with the law relating to the 
contract of sale, and ought not even to be quoted when 
the only question involved relates to the seller’s contractual 
liability or, what is the same thing, the buyer’s contractual 
rights. 


( u ) Lord Bramwell used to say 
that if a case was frequently cited 
immediately after it was decided, 
the presumption was that it was 
wrong. This presumption however 
can scarcely apply to a decision 
of the House of Lords, or at any 
rate it must be conclusively presum- 


ed to have been rebutted. 

(v) Farr v. Butlers Bros. <3c Co. 
(1932) 2 K.B. 606, C.A. 

(w) Butler (or Black ) v. Fife Coal 
Co. Ltd. (1912) A.C. 149, 159. 

(x) Quinn v. Leathern (1901) 
A.C. 495, 506. 
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Acceptance- 

documents, of, under c.i.f. contract, 216. 
goods of, 227. 

act inconsistent with ownership of seller, by, 227. 
buyer’s duty as to, 177. 

when deliverable by instalments, 204. 
damages for late, 301. 

for non, 299. 
delivery, before, 228. 

merely taking does not amount to, 228. 
examination, before, 223. 
notice of, 228. 

obligation of buyer to pay on, 228. 
part of, of goods, effect of, 73, 230. 

lien of seller, on, 242. 
refusal of, 230. 
retention of goods by, 228. 
waiver of conditions by, 73. 
wrong quantity, 197. 
repudiation of contract, of, 317. 

Statute of Frauds, under, 227, 244. 

Acceptance and Receipt— 182. 

Accretions, go with property— 150. 

Action- 

bailee of goods, by, 3. 

breach of agreement to pay by bill, for, 287. 
contract of sale, for, 287-303. 
warranty, for, 77, 307-317. 
interpleader, carrier’s right of in, 266. 

Agent— 

a buyer, where, 34. 
auctioneer as, 341. 
of buyer, carrier as, 210. 

master of ship, whether, 251. 
seller as, lien of, 239. 
of necessity, transfer of title by, 156. 

“ Sale or return business ”, 34. 

St °2 P fK> a 26() n tran8it ° f g0od ® in P° 8ae88ion of, (See Stoppage in Transit), 
unpaid seller, as, 234. 
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Agreement of Attornment — 

assent of parties to, 186. 
bailee of, 195. 

Agreement for Sale- 

goods perishing after contract is made, 52. 

Agreement to Sell- 

appropriation of specific goods to, 123. 
bargain and sale, may become, 38. 
becomes a sale, when, 38. 
conditional, 38. 

creates right in personam only, 38. 

damage rendering goods unidentifiable after, 56. 

effect of in general, 38. 

executory contract of sale, an, 38. 

history of the law affecting, 39. 

included in term “ contract of sale,” 38. 

future products of existing property, 49. 

Sale, distinguished from, 37. 

seller, implied condition as to title of, 72. 

Allen enemy — 

Contract with, 25. 

executory, 25. 

test of, 25. 

Animals— 

warranty of, damages on breach of, 133. 

Antecedent debt— 

constitutes valuable consideration, 272. 

Anticipatory Breach- 

meaning of, 317. 

measure of damages on, 319, 321. 
no obligation to accept, 320. 
result of not accepting, 322. 

Appropriation of Goods to Contract- 

act determining, 124. 

assent of buyer to, 129. 

carrier as buyer’s agent to assent to, 129. 

delivery to carrier for transmission, effect of, 129. 

observations on, 141. 
rules affecting, 141. 
election, how far determined by, 124. 
general rule as to, 124. 
judicial exposition of rules as to, 142. 
necessity for assent to, 124. 
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Appropriation of Goods to Contract — amid. 

payments by instalments, effect of, 131. 
reservation of right of disposal, 135. 
revocable, when, 125. 
suit for price before, 286. 
unfinished ships, 129. 

Approval- 

goods delivered on, passing of property in, 132. 

Arbitration- 

valuation may be included in clause for, 63. 

reference to, 63. 

Ascertained Goods— 

probable meaning of, 107. 

Ascertainment of price— 60. 

by valuation, 62. 

Things to be done by seller for purpose of, 121. 

Assent- 

attornment by bailee, of parties to, 195. 

of buyer to appropriation of goods to contract, 124. 

of seller to sub-sale, estoppel by, 269. 

Assignment— 

of beneficial interest in future goods, 46, 49. 
of bill of lading, transfer of rights under, 270. 
of contract of sale, 26. 

Assigns— 

inclusion of term in bill of lading, (See Bill of Lading), 10. 

Attornment — 

agreement of, 186. 
bailee of, 195. 

Auction Sale- 

auctioneer, authority of, 345. 
contract with buyer of, 346. 

has no implied authority to sell by private contract, 345. 

take bill of exchange, 345. 

liabilities of, 347. 
lien of, 346. 

rights and liabilities in relation to third parties of, 349. 
warrant of authority by, 347. 
bidding at, 341. 

refusal to accept bids, 341. 
right of, 341. 

right to withdraw bid, 341. 
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Auction Sale— cmtd. 

bidding at, 341 —c&rdd. 
right by seller, 344. 
improper, remedy of buyer on, 344. 
only one person may bid for, 344. 
reservation of right of, 344. 

whether fixing reserve price enables, 344. 
completion of the contract, 341. 

each lot the subject-matter of separate contract, 341. 

“ knock-outs,” 345. 

reserve price, goods not reaching, 343. 

whether fixing entitles seller to bid, 344. 
transfer of property under, 342. 

reserve price, as to, 343. 

Auctioneer— See Auction Sale. 

Available Market — 

meaning of, 292. 

where no, effect upon damages, 292, 293, 314. 

Bailee- 

attornment by, 195. 

assent of parties to, 195. 
notice of stoppage in transit to, 264. 

Bailees— 

rights and liabilities of, 151. 

Bailment- 

distinguished from sale, 32. 

Bailor. 

suit in trespass by, 3. 

Bankrupt- 

owner may purchase goods from trustee, 30. 

Bargain and Sale- 

agreement to sell may become, 38. 
intention of parties as to, 38. 

Bill Of Exchange- 

auctioneer has no implied authority to take, 345. 
payment by, action in default of, 287. 
recovery of money given for forged, 334. 

BUI of Lading— 

a symbol of the property, 11, 139. 

“ assigns,” inclusion of term in, 10. 

Bills of Lading Act IX of 1856, rights and liabilities of consignee 
under, 11. 
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Bill of Lading — conid. 

Bills of Lading Act IX of 1856, rights and liabilities of endorsee under, 

11 . 

c.i.f. contract, in, 215. 

Common Law, at, 10. 

distinction from documents of title of, 10. 
modification by Act, 10. 
delivery of goods under, 139. 

on board ship under, distinguished from delivery 
to common carriers, 139. 
delivery of possession by transfer of, 11. 
distinguished from other documents of title, 196. 
endorsee of can sue, and be sued by carrier, 12. 
form of in c.i.f. contract, 214-215. 
pledgee of, 12. 

seller taking to his own order, effect of, 139. 
tender to buyer of, 214. 
terms of prevail over those of invoice, 139. 
theft or unauthorised transfer of, 11. 
transfer for particular purpose, 271. 
transfer of property under, 10. 

rights by assignment of, 270. 
title under, 11. 

where transfer can give better title, 9. 
transfer to buyer by seller, loss of lien on, 11. 
undertaking to deliver under, 10. 

Bills Of Lading Act IX Of 1856- 

rights and liabilities of consignee under, 11. 

Bonds— 

unstamped, recovery of money paid for, 332. 

British India- 

Meaning of, 3. 

Buyer- 

acknowledgment by third party in possession of goods sold to, 193. 
application for delivery by, 190. 
no right of action without, 190. 

assent of to appropriation of goods to contract, necessity for, 124. 
breach of condition by seller, remedy of, 73. 
retention of goods by, 73. 
waiver by, 73. 

breach of warranty by seller, remedy of, 75. 
buying his own goods, 29. 

dealing with goods by does not affect unpaid seller’s rights, 266. 
default in payment by does not rescind contract, 277. 
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Buyer— contd. 

definition of, 5. 

delivery, application for, 190. 
dispositions by, 173. 
buyer in possession, 174. 

distinguished from person with option to buy, 6. 
duty under contract of, 177. 
examination of goods by, 100, 224. 
reasonable opportunity for, 224. 
right of, 224. 
sale by sample, on, 225. 
time and place of, 226. 
from mercantile agent, good faith of, 165. 
from person in possession under voidable contract, title of, 165. 
goods not corresponding with description, rejection by, 80. 
implied warranty for quiet enjoyment, remedies on breach of, 78. 

possession by, 76. 
in possession after sale, 171. 

subsequent sale to purchaser in good faith, 171. 
inspection of goods by, 104. 

reasonable facilities must be given for, 106. 
insurance of goods during sea transit, by, 212. 
must act reasonably as to damages, 316. 
notice of deliverable state of goods to, 118. 
payment of expenses of delivery by, 1 96. 
reliance on skill and judgment of seller by, 99. 
right of to examine bulk, 100. 

suit for breach of contract, 297. 
rights of, on delivery of wrong quantity of goods, 197. 
seller must be different from, 29. 
seller, not the owner where, 151. 
sheriff cannot be, 30. 

ehort delivery to, claim for damages by, 197. 
surety for title of, 235. 
tender of shipping documents to, 216. 
third party, on wrongful 6ale, 41. 
tortiously obtaining possession of goods, 247. 
transfer of bill of lading to, effect of, 12. 

other document of title to, effect of, 12. 
under re-sale, title of, 279. 

Calcutta Market — 

“ ready goods,” meaning in, 47. 

Capacity Of Parties — (and See Parties), 20. 

Carriage by Sea- 

contracts involving, 213-222. 
delivery of goods for, 194. 
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Carriage by Sea— conM. 

duration of transit, ( See Stoppage in Transit), 250-2e0. 
f.o.b. contract, 218. 
insurance of goods during, 212. 
master of ship, whether agent of buyer, 250. 
stoppage in transit, assent of ship, 264. 
notice to consignee of, 264. 

ship owner of, 264. 

transfer of property in goods consigned for, 139. 

distinguished from common carrier, 

139. 

Carrier- 

agent of buyer, 129. 

to receive but not to accept, 210. 
assent to appropriation of goods to contract by, 129. 
delivery of goods to, distinguished from delivery on board ship, 139. 

effect of, 210. 
rules as to, 145. 

with reservation as to rights of disposal, 1 38. 
delivery to common, passing of property on, 139. 
directions by seller to, 266. 
endorsee of bill of lading may sue, 12. 
interpleader by, 266. 
lien for freight of, 266. 
loss or damage to goods in custody of, 211. 
may sue endorsee of bill of lading, 12. 
responsibility of, 211. 

stoppage in transit of goods in possession of, 248. 

duty on receiving, 264. 
notice of, 264. 

Caveat Emptor — 

application of maxim, 91. 

exceptions to at common law, 93. 

under the Act, 95. 

Charges— 

warranty of freedom from, 79. 

Charges and Expenses— 

auctioneers lien for, (See Auction Sale), 346. 

C. I. F. Contract- 

bill of lading in, 215. 

Sale of Goods Act, application to, 217. 
tender of documents under, 216. 

ClUb- 

property, no sale of to the members, 29. 
rights of members in, 29. 
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Compensation- 

award of in action of detinue, 41. 

in quasi contract of sale, 41. 
under Specific Relief Act, 1877, 41. 

Condition— 

a stipulation essential to the contract, 69. 
breach of, buyer’s remedy on, 73. 

damages on, 309-315. 
contingent, failure of, 35. 

meaning of, 35. 
waiver of, 36. 
definition of, 69. 
express, 71. 

implied, (See Implied Conditions), 72. 

as to quality or fitness of goods, 88. 
promissory, 36. 

sale by description on, 82. 
sample on, 85. 

that goods are of merchantable quality, 88. 

shall correspond with description, 88. 
title of seller as to, 79. 

usage of trade from, 88. 
warranty of, 73. 

damages on breach of, 309-315. 
rebuttal of, 72. 

may include warranty, (See Warranty), 72. 
on sale of specific goods, 85. 

unascertained goods, 85. 

precedent to passing of property, effect of non-fulfilment of, 122. 

promissory, meaning of, 36. 

quality of goods as to, 88. 

representation may constitute a, 71. 

stipulation may be, though called a warranty, 70. 

waiver by buyer of, 73. 

compulsory, 74. 
results of, 75. 
voluntary, 73. 

Conditional Contract Of Sale — (and See Agreement to Sell), 35. 

Conditions and Warranties — 

definition, 69. 

express terms do not necessarily displace implied, 103. 
general notes as to, 70-76. 
implied, 72. 

of fitness of goods for a particular purpose, 88. 
of quality, of goods, 86. 
representation as, 71. 
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Conditions and Warranties— amid. 

the common law rule, 91. 

exceptions to, 93. 
impossibility of fulfilment, 74. 

performance, 78. 
title of seller, as to, 78. 

(and See Condition, Implied Conditions, Warranty). 

Conflict of Laws— 

interpretation of contracts of sale, as to, 3, 4. 

contract made in one country 
to be performed within 
another, 4. 
locus regit actum , 3. 

rebuttal of 
rule, 4. 

" Consent of the Owner ”— 

“ consent,” determination of, 162. 

interpretation of, 169. 

“ permission,” whether, 163. 
fraud, obtained by, 169. 
observations as to, 159-163. 

Consideration — 

antecedent debt, 272. 

failure of, recovery of money paid as, 332. 

as money had and received, 332. 
severable contracts in, 204. 
partial failure of, 333. 
promise of solvent buyer, 272. 

Construction- 

principles of, 349. 

Contingent Conditions— 

failure of, 35. 
necessity of, 35. 
waiver of, 36. 

Contract- 

agreement to sell, 37. 

alien enemy with, 25. 

anticipatory breach of, damages for, 317. 

auctioneer and buyer between, (See Auction Sale), 346 
bargain and sale, of, 38. 

causes invalidating, 22. 
c.i.f., payment under, 180. 
terms of, 216. 
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Contract— contd. 

collateral between parties to contract for sale, 34. 
conditional, 35. 

express or implied, 35. 

conditions in, condition precedent, whether, rule for ascertaining, 35. 

contingent, 35. 

mere representation is not, 35. 
precedent or subsequent, 35. 
promissory, 36. 

express or implied, 36. 

entire, 203. 

entire, failure of seller to perform, recovery of price, 332. 

/.o.6., 218. 

incapacity of parties to, infants, 20. 

lunatics, 21. 

induced by fraud, rescission of, 333. 
interest as damages for breach of, 333. 
illegal, 22-26. 

alien enemy with, 25. 
courts will not enforce, 23. 
creating a pernicious monopoly, 25. 

onus of proof, 25. 

“illegality according to foreign law does not affect the merchant,” 
24. 

infringement of revenue laws of foreign state by, 23, 24. 

rules applicable 
to, 24. 

innocent party may repudiate, 23, 
in restraint of trade, 25. 
obscene or libellous books, etc., 22. 
parties in pari delicto , 23. 
wagering contract, 25. 

“ indent,” of, re-sale clause in, 282. 
non-existence of subject-matter, 53. 
performance of, stipulations as to time of, 65. 
personal property for the disposition of, 3, 4. 

personal property for the disposition of, rules for interpretation, 4. 

quasi contracts of sale, 41. 

repudiation before due date, damages for, 317. 

of, refusal to accept, 320. 
sale “ ex ship,” 220. 
severable, 204. 

recovery of price by buyer on part failure to perform, 333. 
subject-matter of, 46. 

no longer answering description in, 53 
non-existence of, 53. 
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Contract — conid. 

voidable, sale by person in possession under a, 166. 

sale of goods obtained under, 167. 
wagering, 25. 
what constitutes a, 48. 

Contract Of Sale- 

absolute, 27. 
acceptance, 227. 
action for price, 284. 
agency, 34. 

applicability of foreign law to, 4. 
application of the rules of common law to, 67. 

Law Merchant to, 67. 
appropriation of goods to, 56. 
ascertainment of price, 60. 

reasonable, must be, 60. 

auction — ( See Auction Sale), 
bargain and sale, 38. 
barter, distinguished from, 28. 
breach of condition in, 73. 

breach of warranty may be treated as, 73. 
remedy of buyer, 73. 
waiver of, 73. 

by description of specific goods, 85. 

goods must correspond with, 84. 
c.i.f. contract, 213. 

collateral contract between parties under, 35. 
conditional, 35. 

conditions and warranties, express do not negative Implied unless 

inconsistent with, 103. 
impossibility of fulfilment, 78. 

(and See Conditions and Warranties), 
conflict of laws in relation to, 3-4. 
co-owners between, 29. 
damages for breach of, 289. 
definition of, 27. 

disposal of goods, reservation of right of, 135. 
distinguished from barter, 28. 
distinguished from contract for work, 30. 

of agency, 34. 
of bailment, 32. 
of hire, 33. 

to deliver goods in payment of debt, 194. 

earnest, giving of, 44. 
entire, 203. 

essential requisites of, 28. 
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Contract of Sale— contd. 

express terms in do not necessarily displace implied, 103. 
formalities of, 43. 
formation of, 43. 

goods free from charge or incumbrance, implied warranty that, 82. 

goods, identification of, special provision in, 107. 

goods, implied conditions as to quality or fitness of, 88. 

goods perishing after contract is made, 55. 

implied conditions in, 336. 

exclusion of, 335. 
may be negatived, varied, 335. 
impossible conditions in, rights of parties where, 78. 

includes sale and agreement to sell, 37. 
instalments, delivery and payment by, 202. 

breach of what amounts to 
repudiation of, 207. 

money consideration, an essential element of, 60. 

not generally rescinded by lien or stoppage in transit, 276. 

part owners between, 29. 

payment, instalments by, failure to pay, 66 

time of, stipulation as to not of (and See Payment), essence 
of, 65. 

performance, stipulations as to time of, 66. 

in commercial contracts, 66. 

price, valuation of third party by, 61. 

(and See Price). 

quality and fitness of goods, stipulation as to, 86. 

conditions and warranties as to, 86. 

( See Conditions and Warranties). 

quasi, 41. 

quiet possession of buyer, implied warranty for, 81. 

reciprocal promises to be simultaneously performed, 178. 

rejection of goods under, time for, 231. 

repudiation before due date, 317. 

rights of the seller under, 237. 

sale and agreement to sell included in, 28. 

sale by description, 85. 

may amount to warranty only, 85. 

“ sale or return business,” 34. 

sale or return, delivery of goods on, rule as to, 132 

sample by, 85. 

where sample only description, 85. 

(See Sample, Sale by). 

severable, 204. 

ship in course of construction of, 129. 
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Contract of Sal e—contd. 

specific performance of, 303-307. 

goods, effect of statements concerning, 85. 

loss or damage to before making of, 52. 
obligation to supply, 70. 
whether unascertained goods included in, 55. 
specific or ascertained goods, contract must attach on, 102. 
stipulation in, 65-73. 

a condition, 69. 
a warranty, 69. 
subject matter of, 46. 

future goods, 46. 

equitable assignment of beneficial 
interests in, 60. 

products of existing property, 49. 

extent of rule 
as to, 50. 

goods to be acquired subject to a contingency, 47. 
identified stock, sale of part of, 55. 
loss of or damage to, 52. 

before making of contract, 62. 
sale but after agreement 
to 6ell, 55. 

knowledge of seller as to, 54. 
without knowledge of seller, 
54. 

“ no longer answering description in contract,” 52. 
non-existence of, 53. 
non-existence of part of, 53. 
ready goods, 47. 

time of payment, the essence of the contract, when, 66. 

performance, the essence of the contract whether, 67. 
title of seller, implied condition as to, 79. 
title to goods, seller’s responsibility for, 79. 
transfer of property under, 107. 

intention of parties as to. 111. 

(See Transfer of Property.) 
unascertained goods, 55. 
waiver of conditions in, 73. 

results of, 75. 

where price not agreed upon, 60. 

Co-owners— 

contract of sale between, 29. 

Corporation- 

contract by, 43. 

25 



386 


INDEX. 


Costs — 

as part of damages, 315. 

Course Of Dealing- 

ascertainment of, 338. 
meaning and nature of, 338. 
price fixed by, 61. 

Court- 

delivery of goods to carrier, rules of, as to, 145. 
implied terms in contract to be found by, 336. 
order for return of goods by, discretionary power as to, 41. 
principal of equitable assignment of beneficial interest in future goods 
recognised by, 50. 

revenue laws of foreign states, not noticed by, 23. 
will not enforce illegal contract, 22. 

Custom- 

must be consistent with the terms of the contract, 76. 

( See Trade Usage.) 

Damage- 

rendering specific goods unidentifiable prior, to making of contract, 52, 

before sale, but after agreement 
to sell, 56. 


Damages— 

breach of contract of sale for, 289. 
buyer must act reasonably as to, 316. 
claimable on re-sale, 282. 
date for ascertaining, 294. 

extension of time, 294. 

improper re-sale of goods by seller on, 280. 
interest, seller’s right to recover, 334. 
measure of breach of condition, on, 307. 

breach of warranty, on, 307. 
buyer must seek to minimize, 316. 
costs as part of, 315. 
date for ascertaining fixes, 295. 

date for ascertaining, pre-payment of price, where, 300. 
delivery, delay in case of, 301. 

by instalments, where, 321. 
in foreign country, where, 292. 
general rule as to, 290. 

goods not fit for the purpose for which they were sold, 
312. 

goods not obtainable on market, where, 301. 

late acceptance in case of, 298. 

not affected by the date of repudiation, 319. 
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Damages— contd. 

measure of sub-contracts of buyer, 302. 

where no available market, 299. 

where re-sale of goods within contemplation of parties, 314. 
“ must flow naturally ” from breach, 311. 
non-acceptance for, 289. 
non-delivery for, 301. 
person seeking must minimize, 331. 
repudiation of contract on, 317. 
right of buyer to, 299. 

seller to, 297. 
special, 327. 

cases on, 328. 

distinguished from general, 327. 
increased freight as, 327. 

on breach of warranty of fitness for particular purpose, 327. 

“ Day Certain ”— 

meaning of, 288. 
payment on, 288. 

Debt- 

contract to deliver goods in payment of, 194. 

Definitions— 4. 

conditions and warranties, 69. 

Deliverable State- 

definition of, 4. 

Delivery — 

acceptance, mere taking does not amount to, 228. 
agreement as to method of, 178. 
application for by buyer, 190. 

“ as required,” 194. 

attornment by, 195. 

available market at place of, 292. 

buyer’s duty to apply for, 190. 

carrier, to, 209. 

c.i.f. contract, under, 217. 

constructive, 184. 

part delivery as, 189. 
contractual goods with others, of, 200. 
definition of, 4. 

delay in, measure of damages where, 301. 
deliverable state, expenses of putting goods into, 192. 
demand for, reasonable hour for making, 192. 
de minimis non curat lex , 200. 

distant place, at, deterioration of goods in transit, 222. 
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Delivery— contd. 

duty of seller as to, 177. 

excess of contract quantity in, 199. 

expenses of, 196. 

failure of buyer to take, 231. 

rights of seller, on, 232. 

instalments by, 201. 

entire contract, under, 203. 
failure to deliver, effect of, 206. 

rules for ascertaining measure of damages on breach 
of, 295. 

seller’s right of lien, 242. 
of goods of an inferior quality, 201. 

of goods stopped in transit, expenses of re-delivery of, 263. 
order for, seller’s lien not affected by, 240. 
part, 189. 

part, remainder may be stopped in transit, 250. 
permissible variations in, 201. 
place of, 193. 

public wharves, 261. 
seller’s place of business, 193. 

price payable irrespective of, 282. 
reasonable time for, 191. 
repudiation of contract before date of, 317. 
right of unpaid seller to withhold, 236. 

rules as to, 191. 

sea transit by, risk of seller, as to, 212. 
short, 198. 

action for damages on, 198. 

“ symbolic,’* 183. 

tender of documents as, 216. 

time of, 196. 

to carrier, rules of Court as to, 145. 

when effective, to defeat right to stop in transit, 7. 

to discharge seller’s obligation, 7. 
to divest seller’s lien, 7. 
to pass the property, 7. 

wrong quantity of, 1 97. 

buyer’s rights on, 197. 

Delivery Order- 

definition of, 13. 
document of title, is a, 5. 
must represent the goods, 13. 
nature of, 13. 
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Description, Sale by— 

as to quality, 86. 

conditions implied in, 84. 

of specific goods, 85, 102. 

what statements about goods amount to a, 85. 

Detinue — 

action of, 3. 

award of compensation in, 41. 

judgment for plaintiff in, discretion of court to decree 

return of goods, 41. 
transfer of property to defend- 
ant by, 41. 

t 

Disposal of Goods — 

reservation of right of, 135. 

amounting to seller’s lien, 141. 
stoppage in transit, 141. 

Distrainor— 

cannot buy goods distrained, 30. 

Distress— 

distrainor may not buy goods under, 30. 
owner may buy goods subject to, 30. 

Dock Warrant- 

definition of, 12. 
document of title, is a, 4. 
nature and contents of, 12. 

Documents — 

cash against, 221. 
shipping, 221. 

symbolic delivery by tender of, 213. 
title of, ( See Documents of Title to Goods). 

Documents of Title to Goods— 

bill of lading, distinguished from other, 196. 
bill of lading, 196. 

common law, distinction of bill of lading from, 10. 

modification of, 10. 

dealings with as affecting right of stoppage in transit, 275. 
definition of, 4. 
document showing title, 8. 

effect of transfer of, not being a bill of lading, 11. 

to buyer, 11. 
to third party, 12. 
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Documents of Title to Goods— contd. 

fraudulent possession of buyer, 168. 

“ instrument showing title to,” 8. 
loss of lien by dealings with, 275. 

“ ordinary course of business,” must be used in, 8. 
railway receipt, as, 8. 

right of transferee in good faith of, 266-275. 
symbolic delivery by tender of, 213. 
tender under c.i.f. contract of, 213. 
transfer of title by holders of, 153. 
unascertained goods, document referring to, 9. 
unconditional undertaking to deliver, as, 9. 
warehousekeeper or wharfingers receipt may be, 9. 
what included in, 8-10. 


Duration of transit— 250-262. 


Earnest— 


• contract of sale, in, 44. 

deposit as, 45. 

distinguished from part payment, 44. 

failure of sale, effect on, 45. 

forfeiture of, 45. 

must be of real value, 45. 

not merely symbolic, 45. 

recovery of, 45. 



ection— 


of remedy by owner of goods wrongfully converted, 42. 

on repudiation of contract before due date, 317. 


Enemy- 

dealings with, 25. 


English Sale of Goods Act— 

certification of common law by, 2. 

Indian Sale of Goods Act, based upon, 2. 

table of sections of Indian Contract Act and Indian Sale of Goods Act 
corresponding with section of, i-iv. 

Entire contracts— 

divisible in performance, 203. 

Equitable Assignment — 

of beneficial interest in future goods, 50. 

Equitable Rights— 

Act not concerned with, 307. 
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Estoppel— 

by attornment, 195. 

by assent of seller to sub-sale, 269. 

by seller recognizing title of subsequent buyer, 269. 

of owner from setting up title, where, 167. 

Evidence- 

contracts in writing, rules of Indian Evidence Act as to, 44. 

mates receipt as, 13. 

question of lex fori governed by, 4. 

readiness and willingness of, 178. 

English rule as to, 179. 
practice of Indian Courts, 179. 
sale by sample of, usage of trade as, 106. 

Examination — 

buyer’s right of when sale is by sample, 104, 223. 
effect of on liability for defects, 100. 

Excess of contract quantity — 

delivery of goods in, 199. 

Executed and Executory Contract of Sale — 38. 

(See Agreement to Sell, Sale.) 

Execution Creditor- 

may buy from sheriff, 30. 

Expenses — 

of delivery, 196. 

Express Terms— 

effect of on implied terms, 103. 

Fault- 

definition of, 6. 

F. 0. B. Contract — 

ship to be named by buyer under, 218. 

Foreign Currency- 

price payable in, 288. 

Foreign Law- 

applicability to contract of sale of, 4 . 
illegality of contract by, 24. 
judge decides what is, 4. 
person setting up must prove, 4. 
presumed to be same as municipal law, 4. 

Formation Of Contract— (See Contract for Sale), 
agreement of parties must show, 43. 
corporation of, 43. 
implied terms in, 43. 
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Forms of Action— 2. 

Fraud- 

infant obtaining goods by, 21. 

innocent party may repudiate contract induced by, 21. 
mercantile agent obtaining consent of owner by, 159. 
of buyer, possession obtained by, 168. 
rescission of contract induced by, 325. 

recovery of interest by buyer, 335 

Freedom from Charges and Incumbrances — 

warranty of, 82. 

Freight- 

carrier’s lien for, 265. 

increased, as special damages, 329. 

payment of as determining duration of transit, 261. 

responsibility of buyer for under f.o.b. contract, 218. 

Future Goods— 

agreement to sell, 46. 

contingent acquisition of goods, 46. 
present sale of, 46. 
contract for sale of, 46. 
definition of, 5. 

future products of existing property, 49. 

Gas and Electricity— 

probably not goods, 16. 

Good Faith- 

burden of proof of, 177. 
of assignee of bill of lading, 274. 

Goods — 


acceptance of, 226-230. 
ascertained, probable meaning of, 113. 
conditions as to quantity of, 86. 
definition of, 5, 15. 

stocks and shares included in, 15. 
deliverable state of, duty of seller as to, 118. 

expenses of putting into, 192. 
delivery of, demand by pledgee of bill of lading for, 14. 

failure of buyer to take, 231. 
rules for, 191. 

wrong quantity, buyer’s rights on, (See Delivery), 197. 

documents of title to, ( See Documents of Title to Goods), 
electricity whether, 16. 
enemy, contract for sale of, 25 
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Goods — contd. 

free from charge or incumbranoe, implied warranty as to, 82. 
future, 6. 

equitable assignment of beneficial interests in, 50. 
gas whether, 16. 
growing timber as, 110. 
identification, of, 110. 

necessity for, 107. 

special provision in contract for, 110. 
inferior quality of, 201. 

loss of or damage to while in custody of carrier or wharfinger, 209. 
merchantable quality of, 19, 100. 

implied condition that goods shall be of, 88. 
money not included in, 16. 

but definite sum may be, 16. 
not answering to description, damages for, 310. 
on approval or on “ sale or return,” passing of property in, 135. 

reputed ownership as to, 134. 
perishable, seller’s right to re-sell, 276. 
perishing of, 55. 
prioe of, (See Price). 

quality of, whether merchantable, 19, 100. 
ready, 47. 

recovery of value of, effect of, 41. 
rejection of, 230. 
re-sale of, 278. 

reservation by seller of rights of disposal of, 135. 
return of, discretionary power of Court to order, 41. 
rights of unpaid seller against, 276. 
sale by sample, 85. 

of, implied conditions as to, (See Sample, Sale by), 102. 
ships may be within definition, 16. 
sold, rules for ascertaining, 39. 
specific, identification of, 19, 102, 108. 

loss of or damage to, effect of, 52. 
part of identified stock, whether, 55. 
stocks and shares as, 15. 

stoppage in transit of, (See Stoppage in Transit), 
title to, seller’s responsibility for, 79. 
things fixed to the land may be, 15. 

forming part of the soil itself, as to, 15. 
transfer of property in by endorsement of bill of lading, 11. 

in, history of law of, (See Transfer of Property), 
39. 

unascertained, sale of, (See Unascertained Goods), 38, 107. 

whether included in specific, 57. 
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Goods — contd. 

unconditional appropriation of, what is, 125. 
voidable contract, obtained under, sale of, 166. 
water weather, 16. 

where forming part of consideration for sale, 28. 
wrongful conversion of, action for, 41. 

position of third party buyer, 41 

Hire-Purchase Agreement — 

distinguished from contract of sale, 33 
hirer under, may return the goods, 33. 

may transfer his interest, 33. 

not a buyer, 6. 

sale to third party by, 33. 

recovery of instalments in arrear, under, 33. 

History— 

of the Act, 1. 

of the law relating to passing of property, 39. 

Identification— 

of goods, 107. 

necessary to pass property, 107. 

Illegality— 

by foreign law, 24. 
of contract of sale, 22-25. 

Implied Condition— 36, 72. 

correspondence of bulk with sample, as to, 104. 

express terms, effect of, on, 103. 

fitness for particular purpose, as to, 88. 

freedom of sample from latent defects as to, 105. 

may be treated as a warranty, ( See Condition, Warranty), 73. 

not necessarily negatived by express condition, 103. 

sample and bulk, correspondence of, as to, 106. 

that goods are fit for a particular purpose, 88. 

of merchantable quality, 100. 
shall correspond with description, 88. 

title to sell, as to, 79. 

Impossibility Of Performance— (-Sec Performance), 78. 

Indent- 

contract of, 282. 

re-sale clause in, 282. 

India— 

goods ordered from Europe by tradesmen in, passing of property n, 147. 
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Indian Contract Act- 

provisions of, application of certain, 19. 

bailees, rights and liabilities of, 151. 
capacity of parties, 20. 
discharge of encumbrance by buyer, 82. 
document of title to goods, 8. 
duty of buyer to apply for delivery, 190. 
extension of time for performance, measure of damages 
as to, 294-297. 
fraud, coercion, mistake, 26. 
giving of earnest, 44. 
illegal contracts, 22. 
place of delivery, 193. 
pledges by mercantile agent, 155. 

“ readiness and willingness,” 178. 
repudiation of contract, 207. 
sale by partners, 164. 
special damage, 327. 
surety for buyer, title of, 235. 
usage of trade not affected by, 338. 
wagering contracts, 25. 

“ warranty,” 69. 

repeal of chapter VII of, 349. 

table of sections of English Sale of Goods Act, and Indian Sale of Goods 
Act, corresponding with sections of, i-iv. 

Indian Evidence Act— 

contracts in writing, rules for, 44. 
evidence of usage a custom under, 338. 

Indian Sale of Goods Act— 

a part of Indian Contract Act, 19, 
contains no illustrations, 2, 351. 
does not apply to mortgage, 37. 

English authorities as affecting, transfer of title under, 154. 

may be cited in support of, 2. 
not binding as to, 2. 

English Sale of Goods Act substantially reproduced by, 2. 

exclusion from contract of terms implied by, 338. 

extent of, 3. 

is not retrospective, 3. 

principles of construction, 349. 

savings under, 351. 

table of sections of English Sale of Goods Act, and Indian Contract 
Act, corresponding with sections of, i-iv. 
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Infant- 

action against ignorance, no answer to plea of infancy, 21. 
capacity to contract of, 20. 

necessaries, liability for, 21. 

obtaining goods by fraudulently representing himself to be of age, 21. 

Infringement of Revenue Laws— 

of India, 23, 24. 
of other States, 24. 

Injunction- 

stoppage of goods in transit by, 266. 

seller’s right of, 264. 

Insolvency- 

Acts relating to, 362. 
definition of, 17. 
of buyer, 178. 

contract not rescinded by, 277. 
effect on seller’s lien, 17. 

right of stoppage in transitu , J 7, 277. 
not mere temporary embarrassment, 278. 

Insolvent — 

meaning of, 5. 

Instalments— 

contract for delivery of goods by, 202-208. 

assessment of damage on breach of, 
321. 

breach of, 207. 

in respect of one, effect of, 208. 
failure to accept, 206. 

deliver, 206. 
pay for, 205. 

instalments, not specified where, 
208. 

seller’s right of lien, 236, 242. 
what amounts to repudiation of, 
207. 

delivery by, buyer’s right of rejection, 202. 

recovery by selle'r of price of goods delivered, 204. 
in arrear under hire-purchase agreement, recovery of, 33. 
payment by, (See Payment). 

for article in course of construction by, passing of property 
on, 130. 

Instrument showing Title to Goods— 

(See Documents of Title to Goods.) 
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Insurance— 

c.i.f. contract under, 213. 

of goods during transit by sea, 209. 

policy, of, “ shipping documents ” includes, 220. 

Intention of parties— 

as to passing of property, 112, 115, 134. 

Interest— 

by way of damages, Act XXXII of 1839, as affecting, 333. 

recovery of, 333. 
seller’s right to, 334. 

insurable, distinguished from property, 109. 

Interpleader- 

carrier’s right of, 266. 

Joint Owner- 

sale by, 164. 

permission of co-owners for, 164. 

JUS dispossendi — (See Disposal of goods). 

Justification— 

of alleged breach of contract, 325. 

Land— 

things attached to or forming part of, 4, 15. 

annexed to or forming part of, separate property in before 
severance, 110. 

Latent Defects— 

liability of seller for, 93, 99, 106. 

Lien- 

insolvency of buyer may effect seller’s right of, 17. 
loss of by transfer of document of title, 275. 
of auctioneer, 346. 
of seller, 238. 

acceptance of part of goods, effect of, 242. 

agent or bailee of buyer as, 243. 

assent to sub-sale, by, 269. 

based on possession of goods, 240. 

contract not generally rescinded by exercise of, 276. 

delivery by instalments, where, 243. 

disposition of goods by buyer on, 268. 

giving delivery order to buyer does not defeat, 242. 

goods sold on credit, 239. 

loss of by transfer of bill of lading, 14. 

not affected by buyer dealing with goods, 268. 

obtaining a decree for price of goods, 248. 
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Lien — eontd. 

of seller, part delivery of goods after, 242. 

re-sale of goods by, after exercising, right of, 276. 
retention of, by seller on shipment of goods, 141. 
stoppage in transit as affecting, 262. 
termination of, 244. 

by delivery to bailee for transmission without 
reserving right to disposal, 246. 
by lawful possession of buyer, 246. 
by waiver, 246. 
by wrongful acts, 247. 
sub-sale by consenting to, 247. 
when it exists, 239. 
unpaid seller, of, 238. 

LunatiC- 

contract, of, 21. 
liability for necessaries, 21. 

Market — 

available, meaning of, 292. 

measure of damages where no, 299. 

Mate’s Receipt- 

bills of lading may be signed without production of, 13. 

holder of, rights of, 13. 

nature and contents of, 13. 

not a document of title, 13. 

retention of by shipper, effect of, 13. 

Measure Of Damages— (See Damages). 

Mercantile Agent- 

authority of, actual, 17. 

ostensible, 18. 
definition of, 5, 17. 

under English Factors Act, review of authorities on, 17. 
pledge by, 156. 
sale by, 151. 

conditions affecting, 156-164. 
conditions affecting — 

(*) must be a mercantile agent, 158. 

(«) must be in possession of goods or documents of title 
' with consent of owner, 158. 

(m) must be acting in ordinary course of a mercantile agent, 

162. 

(iiii) buyer must act in good faith and without notice of 
want of authority, 163. 
consent of owner to possession by, 158. 

fraud, obtained by, 159. 


transfer of title by, 156. 
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Merchantable Quality- 

damaged goods as to, 19. 
delivery of goods not of, 201 
extent of term, 101. 
implied condition as to, 88-97. 

examination of goods by buyer, 100. 
on the sale of specific goods, 102. 

meaning of, 100. 

reasonably fit for purposes required, 101. 

Minor- 

liability of to pay for necessaries supplied, 21. 

Money- 

chattel, when, 29. 

excluded from definition of goods, 4, 16. 
foreign, as a means of barter, 29. 

Mortgage— 

a conditional sale in form, 37. 

not within the Indian Sale of Goods Act, 37. 

Mortgagor— 

of goods remaining in possession, transfer of title by, 166. 

Movable and immovable property— 

Sale of, when combined, 117. 

Necessaries— 

action for price of, onus of proof, 20. 
comparison of English with Indian law as to, 20. 
definition of, 20. 

include supplies to persons dependent upon person under incapacity, 

20 . 

person under, supplied to, 20. 

liability to pay for, 20. 

what are, 20. 

Nemo dat quod non habet— 157, 158. 

Notice- 

burden of, proof of, 171. 
of rejection of goods, 231. 
of special damages, 327. 
of stoppage in transit, 264. 

effect of, 265. 
to buyer of intention to re-sell, 276. 

transit of goods by sea, 209. 
to principal of stoppage in transit, 264. 

Option to Buy or Sell— 

not a contract of sale, 6, 33. 
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Part— 


of goods, delivery, whether delivery of whole, 187-190, 242-243. 
of a specific whole, sale of, 55, 57, 108. 

Particular Purpose — 

fitness for, implied condition of, 97. 


Parties— 


agreement as to delivery by, 184. 

passing of risk between, 149. 
of attornment, assent of, 185. 
appropriation of specific goods to contract by, 123. 
arrangement of price by, 61. 
bankrupt and trustee, 30. 
buyer and seller must be different persons, 29. 
capacity to contract of, 20. 

persons of unsound mind, 20. 
minors, 21. 

co-owners, 29. 
corporations, 43. 

intention as to transfer of property of, 111. 

loss or damage to subject matter of sale to the knowledge of, 64. 

member and club, 29. 

owner of goods subject to distress, 30. 

partner and firm, 29. 

rights of, where conditions of sale impossible, 78. 
wagering contract determined by intention of, 48. 
waiver of condition by, 35. 

notice of future insistence of, 36. 


Partners— 

contracts of sale between, 29. 
sale by one, 164. 


Patent Name- 


sale of article under, 98. 


Payment— 

“ cash against documents,” 220. 

contract not rescinded by buyer’s default in, 277. 

duty of buyer as to, 177. 

foreign currency in, 288. 

instalments by, effect of failure to pay, 67, 206. 

passing of property on, 130. 
recovery of price of goods delivered, 204. 
irrespective of delivery or passing of property, 288. 
of freight, as determining duration of transit, 251. 
stipulation as to time of, 65. 

c.i.f. contract in, 65. 

effect of failure to make punctual, 65. 

not of essence of contract, 277. 
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Performance- 

acceptance and receipt, 182. 

Statute of Frauds as to, 182. 
anticipatory breach of term of contract as affecting, 317. 
delivery, agreement as to method of, 182. 
and acceptance, 178. 
payment, 178. 

concurrent conditions, 178. 
rules as to, 178. 

agreement to the contrary, 180. 
buyer’s duty to apply for, 190. 
constructive, 184. 

agreement of attornment, 185. 

part, 189. 
place of, 193. 
rules as to, 191. 
duty of seller, 177. 

buyer, 177. 
impossibility of, 78. 

readiness and willingness to perform, 178. 

evidence of, 178. 

English rule as to, 
178. 

practice of Indian 
Courts, 178. 

rights of parties to, effect of conditions becoming impossible, 78. 
stipulations as to time of, 66. 

Perishing of Goods— 

before making of contract, 52. 

sale, but after agreement to sell, 55. 
where risk transferred to buyer, 333. 

Personal Property- 

disposition of, 3, 4. 

contract made in one country to be performed in 
another, 4. 

interpretation of contract, intention of parties, 4. 

lex fori by, 4. 

Locus regit actum application of rule to, 3. 
law affecting transfer of, 3, 4. 

Place— 

of delivery, 193. 
examination, 226. 

Pledge— 

of goods by buyer, position of unpaid seller on, 268. 

mercantile agent, 166. 
transfer of bill of lading, 270. 


26 
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Pledgee— 

of bill of lading, position of, 11. 

Possession- 

meaning of, 7. 

obtained by fraud of infant, 21. 

mercantile agent, 158. 

transfer of bill of lading by, 11. 

document of title, not being a bill of title does not transfer, 

11 . 

trespassory acquisition of, 7. 

Price- 


action for, bill of exchange on, 287. 

conditional payment, in case of, 286. 
credit sale, as to, 287. 
default of buyer, 287. 
property must have passed, 287. 
an essential element of contract, 60. 


ascertainment of, 60. 

goods perishing before, 62. 

reasonable, must be, 61. 

when not fixed by the contract, 61. 

definition of, 5. 

foreign currency, payable in, 288. 
lien not destroyed by judgment for, 248. 

of seller obtaining a decree for, 244, 248. 
payable irrespective of delivery or passing of property, 288. 
payment of, stipulation as to time of, 64, 65. 
pre-paid, 280, 300. 
reasonable, evidence of, 60. 

market price as affecting, 60. 
what is, 61. 

reserved, goods not reaching, 343. 

(See Auction Sale.) 

suit for, 286. 

to be subsequently fixed by parties, 61. 
valuation, may be included in arbitration clause, 62. 

in reference to arbitration, 64. 
to be fixed by, 62. 

effect of failure to appoint valuer, 63. 
to make, 62. 

Principal— 

notice of stoppage in transit to, 264. 

Promissory Conditions— 

implied, 36. 

meaning of, (See Condition), 36 
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Property- 

definition of, 5. 

insurable interest distinguished from, 109. 
involves right to have possession, 177. 

movable and immovable, transfer of property on combined sale of, 
117. 

passing of, history of the law as to, 39. 
risk passes with, 149. 

“ special ” as distinguished from “ special interest,” 19. 
things annexed to or forming part of land in, 110. 
transfer of in action of, detinue, 41. 

trespass, 41. 
trover, 41. 

undivided portion of chattel in. 111. 

goods in bulk in. 111. 
when transferred by delivery, 7. 

(See Transfer of Property.) 

Public Wharves— 

delivery at, 261. 

Quality— 

of goods, definition of, 5. 

implied conditions as to, 88-97. 

(See Merchantable Quality.) 
includes state or condition, 6. 
merchantable, what is, 100. 
stipulations as to, 86, 90. 

Quasi-Contracts of Sale— 41. 

award of compensation in, 41. 

discretionary power of Court to order return of goods under, 41. 

Quiet Enjoyment— 

of buyer, observations on, 81. 
warranty for, 81. 

Railway Receipt— 

a document of title to goods, 8. 
definition of, 13. 

effect of endorsement by consignee, 13. 
nature of, 13. 

Readiness and Willingness- 

evidence of, practice of Indian Courts, 178. 

Ready Goods, 47. 

unendorsed where, 13. 
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Reasonable Price- 

implied agreement to pay, 60. 

payable by person under incapacity for necessaries supplied, 21. 

for goods supplied under unenforceable agreement, 23. 
what is, 61. 

(See Price.) 

Rejection of Goods— 

buyer not bound to return goods on, 230. 
buyer’s right of, 80. 

goods must be placed at disposal of seller, 231. 
intimation to seller of, 231. 
position of parties on, 231. 

Relation of sale to contract — 20. 

Representations— 

distinguished from conditions and warranties, 71. 

Repudiations of Contract — 

acceptance of, 320. 

date, before due, election of remedy on, 317. 
date of, damages not affected by, 319. 

delivery before, 320. 
effect of breach amounting to, 207. 

Indian Contract Act, provisions of, 205. 
innocent party by, 23. 

Re-Sale- 

improper, title of second buyer on, 280, 281. 
lawful, title of second buyer on, 281. 
right of unpaid seller to, 278. 

does not bar other remedies, 282. 
seller’s right of, 278-283. 

within contemplation of parties, damages as affected by, 313. 

Rescission of Contract — 

default in payment, as to, 277. 
induced by fraud, where, 332. 
insolvency of buyer on, 277. 
not generally by lien, 276. 

stoppage in transit, 277. 

recovery of interest by buyer, 335. 
re-sale by seller on, 278. 

Restraint Of Trade- 

contracts in, 25. 

Revenue Laws— 

contracts infringing, 23. 

of foreign countries, 24. 
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Risk— 

“ at the seller’s,” 160. 
f.o.b. contract under, 219. 

passing of, accidental damage to goods in case of, 149. 

agreement of parties as to, 149. 
delay in delivery of goods, where, 150. 
prima facie with property, 148. 
usually follows property, 148. 
sea transit, during, 212. 
seller’s, 150. 

transfer of, independent of transfer of property, may be, 109. 
where goods delivered at a distant place, 222. 

Sale- 

actual, effect of in general, 38. 

operates as conveyance, 38. 
transfers, jus in rem, 38. 
agreement to sell, distinguished from, 27. 

passing into, 27. 

auction, {See Auction Sale). 

bailment, distinguished from, 32. 

bargain and sale, 38. 

barter is not, 28. 

by one of joint owners, 164. 

by person not the owner, 151. 
change of note for money is not, 28. 

c.i.f. contract, 213. 
club member, to, 29. 

“ contract of sale ” includes actual, 38. 
definition of, 27. 

description, by, goods must correspond with, 84. 
essential requisites of, 28. 

money payment, for consideration of, 28. 
transfer of property, 28. 

ex ship, 220. 

executed contract of, 38. 

f.o.b. contract, 218. 

foreign money of, 29. 

future goods, of, 46. 

hire, {See Hire Purchase Agreements). 

inspection of goods by buyer, effect of, 100. 

mercantile agent by, conditions affecting, 158-164. 

{See Mercantile Agent.) 
mortgage, distinguished from, 37. 
of goods to be acquired subject to a contingency, 47. 
of obsolete coinage, 28. 
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Sale — contd. 

old English forms of action as to, 2. 

or return, passing of property in goods delivered on, 134. 

(See Sale or Return.) 

passing of property, history of the law, 39. 
patent or trade name, under, 98. 
pledge, 37. 

quasi -contracts of, 41. 
sample, by, 85. 
implied conditions on, 104. 
legal incidents of, 105. 

sample, by, usage of trade as evidence of, 105. 

(See Sample, Sale by.) 

skill and judgment ” of seller, where buyer relies on, 96. 
specific goods, of, 38. 

(See Specific Goods.) 

stoppage in transit does not rescind, 276. 
subject matter of, 46. 

(See Contract of Sale.) 

unpaid seller, lien of, (See Lien). 

where consideration partly in money partly in goods, 28. 
wrongful, position of third party buyer on, 41. 

Sale or Return — 

conditional sale, as distinguished from, 135. 
delivery of goods on, 132, 

fraud or negligence of third parties, effect of, 133. 
loss of, or damage to, where, 133. 
reputed ownership, as to, 134. 
when property passes, 134. 

Sample, Sale by — 

bulk not corresponding with description, 106. 
buyer’s right of inspection, 225. 

to compare bulk with sample, 106. 
buyer must have opportunity to compare bulk with sample, 106. 
conditions implied in, 85, 102. 
goods must correspond with description, 84. 

not corresponding with description, 84. 
latent defect, in sample where, 106. 
legal incidents of, 105. 
mistake in sample exhibited, 107. 
rejection of goods by purchaser, 105. 
sample, refers to quality only, 87. 
trade usage as evidence of, 105. 



INDEX. 


407 


Seller— 

appropriation of goods to contract by, 124. 

arrest of ship by, 266. 
bidding at auction sale by, 340. 

(See Auction Sale.) 

breach of contract by, right of buyer to sue, 299. 

co-owner as, 29. 

definition of, 5. 

delivery by, rules for, 191. 

wrong quantity, 197. 

different from buyer, must be, 29. 
directions to carrier by, 266. 
dispositions by, 173. 

seller in possession, 173. 

distinguished from person with option to sell, 6. 

duty on delivering goods to carrier of, 211. 

under contract of, 177. 

in possession after sale, 173. 

subsequent sale to purchaser in good faith, 173. 

includes person in position analogous to, 6. 
lawful re-sale by, 279. 
lien of, 238. 

(and See Lien.) 

loss of or damage to goods sold without knowledge of, 62. 
meaning of, 6. 

must put goods in deliverable state, 117. 

not the owner, 151. 

notice of stoppage in transit by, 264. 

partner in firm as, 29. 

payment of expenses of delivery by, 196. 

recovery of price by buyer on failure of performance by, 332. 
re-sale by, 276. 

after exercising right of lien or stoppage in transit, 276. 

contract of “ indent ” under, 282. 

damages claimable under, 282. 

liability for improper, 280. 

perishable goods, 279. 

position of second buyer, 281. 

reasonable time for, 284. 

right of does not bar other remedies, 282. 

reservation of right of disposal by, 135. 
rights of, injunction, 266. 

legal incidents of contract, 237. 
not affected by buyer’s dealing with goods, 268. 
on failure of buyer to take delivery, 232. 
re-sale, 276. 
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Seller — contd. 

rights of, stoppage in transit, (See Stoppage in Transit) 

to recover interest by way of damages, 334 

where property remains in, 238. 
risk of, 150. 

sending goods by sea, where, 210. 
short delivery by, 198. 

“ skill and judgment of,” buyer relying upon, 96. 

tendering or delivering goods, not of stipulated description, 85. 
itle of, exceptions to implied warranty of, 79. 
implied condition as to, 79. 
responsibility for, 79. 
voidable, 166. 

comparison of English and Indian law as to, 170. 
what amounts to, 166. 
unpaid, right of stoppage in transit, 236. 
definition of, 232. 

Sellers and Buyers — 

dispositions by, 173. 

Severable contracts— 204 . 

Sheriff— 

cannot buy the goods taken in execution, 30. 
sale by to execution creditor, 30. 

transfer of title to goods under, 156. 

Ship — 

in course of construction, effect of payment by instalments for, 130. 

may come within definition of goods, 16. 

to be named by buyer under f.o.b. contract, 218. 

Shipment- 

meaning of, 68 n. 
time of, 67, 68. 

Shipping Documents — 

meaning of, 220. 
policy included in, 220. 

Specific Goods— 

crop grown on specific land, 58. 
definition of, 6, 19. 

whether unascertained goods included in, 57. 
deliverable state in, transfer of property on sale of, 113. 
meaning of, 57. 

non-existing, recovery of money paid for, 332. 
perishing of or part of after the contract of sale, 55. 

before the contract of sale, 52. 
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Specific Goods— contd. 

sale by description of, 85, 102. 

of, breach of warranty, action on, 76. 
effect of statements concerning, 85. 
may be avoided, when, 76. 

reservation by seller of rights of disposal of, 135. 
transfer of property in rules for, 1 14. 
waiver of conditions by buyer, 73. 
warranty on, 76. 

whether unascertained included in, 57. 

Specific Performance — 303-307. 
application for, 303. 

decree for subject to provisions of Specific Relief Act, 303. 

Specific Relief Act, 1877- 

award of compensation under, 41, 

decree for specific performance subject to provisions of, 303. 
powers of Court under, 41, 303. 

Specified Stock — 

sale of part of, 57, 124. 

State and Condition — 

of goods, included in definition of quality, 6, 19. 

Statute of Frauds— 

“ acceptance,” meaning of, 227. 
acceptance of part of goods, under, 244. 
note on, 182. 

Stocks and Shares— 

included in definition of goods, 5, 15. 
sale of, 87. 

misrepresentation on, 87. 

shares necessity for identification of, 109. 

Stoppage in Transit- 

disposition of goods, by buyer, where, 266. 
does not rescind sale, 276. 
how effected, 262. 

by injunction, 266. 
by notice, 264. 
by retaking possession, 263. 
right of, against goods only, 249. 

assignment of bill of lading as affecting, 270. 
conditions essential to, 249. 
effect of endorsement of bill of lading upon, 12. 
of remainder of goods where part delivered, 250* 
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Stoppage in Transit— contd. 

right of, transfer of bill of lading where sale on credit, 27 2 
rights of, transferee of documents of title, 266-271. 
seller’s right of, 139, 236. 

buyer dealing with goods does not affect, 266. 
contract not generally rescinded by exercise of, 
276 . 

insolvency of buyer may effect, 277. 
re-sale of goods after exercise of, 278-281. 
transit, duration of, 249-262. 

cases affecting, 250-261. 

delivery of goods before arrival at appointed, 
destination, 249. 

goods landed at public wharves, 261. 
rejected by buyer, 250. 
remaining in possession of bailee, 250. 
subject to a lien for freight, 261. 

Indian authorities, 261. 
refusal to deliver by carrier, 250. 

Surety— 

for buyer, title of, 235. 

“ Symbolic ” Delivery— 183, 215. 

Tender— 

of shipping documents to buyer, 216. 

Timber — 

sale of growing, whether transfer of property on, 110. 

Time- 

date for ascertaining damages, 293. 

extension of, 294. 

“ day certain,” meaning of, 288. 
of payment, stipulation as to, 65. 

of performance, stipulations as to, 66. ' 

waiver of, 69. 

reasonable, goods must be delivered in, 191. 

what is, 339. 
re-sale for, 284. 

the essence of the contract, where, 66. 

Title— 

a good, who may give, (See Transfer of Title), 
implied undertaking as to, 79. 
of second buyer under re-sale, 281. 
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Title — contd. 

of surety for buyer, 235. 
owner estopped from setting up, when, 157. 
voidable, comparison of Indian and English law as to, 170. 
sale under, 166. 
what amounts to, 166. 

warranty by auctioneer of principals, 347. 

of, damages on breach of, 308. 

who may give a good, 156. 

Tort- 

buyer obtaining possession of goods by means of, 246. 

liability of seller in, see Appendix IV. 

wrongful conversion of goods, waiver by owner of, 42. 

Trade Name- 

meaning of, 98. 
sale under, 90, 98. 

Trade Usage- 

application to contract of sale, 197, 338. 

“ certain, uniform, and reasonable ” must be, 103, 338. 
implied conditions as to quality or fitness of goods by, 88, 338. 
term of contract as, 88, 338. 

terms and conditions of contract negatived by, 338. 

must be reasonable, 103, 338. 

well known, 103, 338. 

oral evidence of, 339. 

parties deemed to have contracted with reference to, 338. 
sale by sample, evidence by, 103. 
terms annexed by, 103. 

Transfer of Property- 

acts to be done by seller for purpose of ascertaining the price, 120. 

approval as “ on sale or return,” on goods sent on, 133. 

article in unfinished state in, 131. 

auction sale, (and See Auction Sale), 339, 340. 

carrier, by delivery to, 139. 

carriage by common carrier and under bill of lading distinguished, 

139. 

c.i.f. contract under, 213. 
collateral acts of seller, as to, 121. 

condition precedent to, effect of non-fulfilment of, 122. 
contract for sale of, unascertained or future goods, apP r °P r * a ^ 011 
goods to, on, 123. 
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Transfer of Property —contd. 

deliverable state of goods, a condition precedent to, 118. 

necessity for, 116. 

notice of to buyer, 118. 

sale of specific goods, 114. 

seller must put goods in, prior to, 118. 

distinguished from transfer of risk, 109. 
f.o.b. contract, under, 218. 
future products of existing property, 49. 
goods on sale or return in, intention of parties as to, 133. 
shipped from Europe to India, where, 147. 

growing timber, in, 110. 

history of law of, 39. 

identification of goods, necessity for, 110. 

special provisions for, 110. 
intention of parties governs, 115. 

movable and immovable property, on combined sale of, 117. 
on sale by one of joint owners, 164. 

person not the owner, 151. 

part of specific whole, insufficient for, 108. 
payment by instalments, effect on, 131. 
price payable, irrespective of, 288. 
principles for determining, 111. 
quasi-contracts of sale, in, 41. 
reservation of right of disposal, where, 135. 
risk, distinguished from transfer of, 109. 

prima facie passes with property, ( See Risk), 148. 
rules for, judicial statements of, 119. 
ship in course of construction, as to, 130. 

where payment by instalments, 131. 
specific property, on sale of, presumption as to, 114. 

rules for, 115. 

regard must be had to intention of 
parties, 115. 

suit for price before, 286. 

tender of shipping documents by, 218. 

unconditional appropriation of goods in deliverable state by, 124. 
undivided part of chattel, as to, 109. 

Transfer of Title — 

by agent of necessity, 156. 
by mercantile agents, 154. 

where consent of owner obtained by fraud, 159. 
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Transfer of Title — canid . 

by mortgagor, 156. 
by part-owner, 156. 

by persons in possession of goods or documents of title to, 154. 
by seller with voidable title, 166. 
by sheriff, 156. 

by trustee in bankruptcy, 156. 
market overt, sale of goods in, 154. 
nemo dat quod non habet , 156. 

Transit — 

deterioration of goods in course of, 222 

duration of, 250. 

sea, (See Carriage by Sea). 

stoppage in, (See Stoppage in Transit). 

Trespass- 

action of, 2. 

judgment for plaintiff in transfer of property to defendant by, 41. 
right to sue in, 2. 

Trover — 

action of, 2. 

judgment for plaintiff in transfer of property to defendant 
by, 41. 

on improper re-sale by seller, 280. 

Trustee in Bankruptcy — 

election to fulfil contract by, 243. 

may not buy bankrupt goods, 30. 

re-delivery of goods to seller, by, 265. 

sale of bankrupt goods by, transfer of title on, 156. 

Unascertained Goods — 

part of a specified stock is, 124. 
property cannot pass in, 107. 
sale of, 107, 122. 

when part of specific whole, perishing of, 57. 
whether included in specific, 57. 

Unpaid Seller- 

agent may be, 234. 

disposition of goods by buyer, position of, 266. 
lien of, (and Set Lien), 238. 

rights of, 236. 

lien, 238. 
re-sale, 236. 

stoppage in transit, 236. 



414 


INDEX. 


Unpaid Seller— contd. 

rights of, surety for buyer, as to, 236. 

title to, 235. 

to withhold delivery, 236. 

sub-sale or pledge by buyer, effect of, 26b. 
unpaid, conditional payment, on failure of, 234. 
meaning of, 232. 

Usage- 

terms annexed by, (and See Trade Usage), 103, 338. 

Valuation— 

by two valuers, 64. 

completion of, 63. 

distinguished from arbitration, 64. 

fixing of price by, (and See Price), 63. 

may be included in reference to arbitration, 64. 

questioning, 63. 

Valuer— 

to determine price of goods sold, 62. 

appointment of, 63. 

failure to make valuation by, 63. 

may not delegate duties, 63. 

Voidable title — 

sale by seller with, 166. 

difference between Indian and English law as to, 170. 

Wagering Contract- 

contract of sale may be, 25. 
essence of, 48. 

Indian Contract Act, void under, 48. 
intention of parties as material to, 18. 
what constitutes, 48. 

Waiver — 

loss of lien by, 245. 
of condition by buyer, 73. 

specific goods on sale of, 74. 

of conditions, 36. 
of stipulations as to time, 69. 
of tort, 42. 

election as to conducive, 42. 

War- 

effect of on contract of sale, 25. 

Warehousekeeper’s Certificate — 

definition of, 13. 
document of title is a, 5. 

nature and contents of, (and See Documents of Title to Goods), 13. 
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Warrant- 

dock, nature and contents of, 12. 

Warranty — 

a stipulation collateral to contract, 69. 

breach of condition by seller may be treated as breach of, 73. 
buyer’s remedy on, 75. 
damages for, 308. 


that goods fit for purpose for which sold, 312. 


condition may include, 72. 
definition, of, 69. 

does not go to whole consideration, 76. 
express, 71. 

implied, (See Implied Conditions), 72. 

as to quality or fitness of goods, 88. 
for quiet enjoyment, 81. 


remedies on breach of, 81. 


for quiet possession, 81. 

of freedom from charge or incumbrance, 82. 
of seller’s title, 79. 
usage of trade, from, 88. 


may be included in conditions, 72. 
specific goods, statements concerning, 76. 
stipulation may be a condition though called a, 70. 
title of, damages for breach of, 316. 
use of term in Indian Contract Acts, 70. 
whether a representation may constitute a, 71. 

Wharfinger — 

definition of, 13. 
delivery of goods to, 210. 

loss of or damage to goods in custody of, 211. 

Wharfinger’s Certificate- 

definition of, 13. 

document of title is a, (and See Documents of Title to Goods), 4. 

Wharves — 

delivery at public, 261. 

Work and Labour — 

contract for, distinguished from contract of sale, 30. 
general note on, 31, 32. 


Wrongful Conversion — 

remedy of owner on, 42. 
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